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Introduction

In my Annual Report to the Legislature for 2003 (released March 2004), I called for the
urgent reform of what is now Part 9 of the Police Act. 1 advised the Legislature in that
Report of my intention to make separate representation to the House with draft legislation
incorporating recommended amendments.

I am pleased to now submit for review by legislators, stakeholders and the public a draft
Police Complaint Act, outlining a series of proposed reforms to Part 9 for public review
and comment. For ease of understanding the legislation has been drafted to articulate
how Part 9 might read after incorporating amendments into a freestanding Police
Complaint Act. This White Paper describes the major areas of proposed reform, with
rationale for proposed changes.'

I have embarked upon this process recognizing that the framers of Part 9 expected and
invited reform. The Legislature wisely contemplated that if the excellent work of Justice
Wally Oppal and Dr. John Hogarth was to be properly supported, Part 9 could not be
frozen in time. To be effective and relevant on an ongoing basis, Part 9 would have to be
subject to ongoing review based on experience. This is precisely why s. 51.2 mandated a
comprehensive review of Part 9 by a special legislative committee within 3 years of its
enactment (July 1, 1998), and why s. 50 confers on my office the power to engage in
research, to review the administration of Part 9 and to issue reports for its improvement.

Those familiar with the recent history of the Police Act will be aware that in 2001- 02, a
Special Committee of the Legislature fulfilled its duty of reviewing Part 9. The Special
Committee’s work generated significant interest from the public, police organizations and
other individuals, groups and informed persons. In my own review of those proceedings
since I assumed this office in February 2003, I have been impressed by the calibre of
most of the submissions made to the Special Committee, and by the Special Committee’s
Report and recommendations, issued in August 2002.

It is unfortunate that the Special Committee’s recommendations have not yet been made a
legislative priority. This reality does however provide an excellent opportunity to further
update, refine and augment the Special Committee’s recommendations regarding Part 9
of the Police Act based on the ensuing 2 2 years of experience and deliberation of this
Office.

' This paper does not set out the rationale for housekeeping amendments or changes which, while not
intended to alter meaning, are intended to simplify the drafting of certain sections (for example, the use of
the word “commissioner” instead of “police complaint commissioner” each time that term is used in the
Act). The rationale for such changes will usually be self-evident, but any reader identifying difficulties
arising from such changes is encouraged to bring them to my attention.

2 In embarking upon this reform process, I have engaged the services of Frank A.V. Falzon, Barrister and
Solicitor, an experienced lawyer versed in administrative law, to assist in drafting the recommended
changes to the existing legislation.



Principles

Four fundamental principles underlie the reforms proposed in the accompanying draft
Police Complaint Act and described in this White Paper.

1 Civilian Oversight

The first is that there is an inextricable link between democracy, the rule of law and
police accountability. Police serve a function that is vital to the proper operation of a free
and democratic society. Police are rightly and necessarily given extensive powers.
Police power is necessary to ensure that free people are protected and that their duly
enacted laws are enforced. Police must be authorized to do things that would be illegal
for ordinary citizens, and police must not be unduly fettered in the exercise of those
powers. But the extensive power of police and the realities in which they exercise their
power also means that everyone — the public and the police — must appreciate the critical
importance of safeguarding proper standards of police conduct by civilian oversight of
any complaints process in which police investigate police. Free and democratic societies
must have effective civilian oversight processes for addressing allegations of individual
or systemic breaches of proper police conduct. The processes for doing so must be fair to
police officers, but they must also be effective in getting to the truth. Police
accountability is as important for police as it is for the public.

Police accountability is, in reality, a precondition to the grant of police powers. Fair-
minded persons will not perceive police to be legitimate or credible without effective
civilian oversight of any system where police are allowed to investigate police. As
experience in other jurisdictions makes vividly clear, police credibility and legitimacy,
once undermined, are extremely difficult to restore.

2 Legislative Foundation

The second precept that underlies this White Paper is that an effective process for
handling public complaints requires a sound legislative foundation that enables the
civilian overseer — in this province, the Police Complaint Commissioner - to effectively
carry out his functions. Sound legislation goes hand in glove with the fair-mindedness,
impartiality and good judgment by those responsible for administering legislation. As
pointed out in a background paper on Statutory Powers and Procedures prepared for the
Administrative Justice Project in 2002, even the best administration cannot transcend the
problems arising from inadequate legislation:

Administrative tribunals should, as public service agencies, be spending as little
time as possible resolving questions as to their substantive and procedural
authority. Where such powers are inadequately or incompletely expressed,
tribunals sometimes choose not to exercise those powers at all. On other
occasions, they may resolve ambiguity by opting for more court-like solutions to
problems, on the basis that they should play it safe. On other occasions, they



may spend significant time at hearings, and in court, addressing jurisdictional
arguments. They may, in the end, spend time and money seeking to resolve
issues that might have been avoided had the legislator anticipated the issues and
provided appropriate guidance. [emphasis added]’

My previous Annual Report, referred to at the outset, commented on this very problem:

One of the main obstacles to the effective performance of our duties lies with the
inadequacies of the legislation governing our office. In my respectful view many
of the problems encountered in the past five years can be avoided by
amendments to Part 9 of the Police Act which will clarify jurisdictional issues.
Too much time, energy, and scant financial resources have been spent arguing
about the wording, intent and authorities provided for under the statute. One of
my main objectives for 2004 will be make strong recommendations to the
Legislature to urgently make much needed amendments to the statute in order for
us to effectively carry out our mandate.

Almost from the inception of this office, the police have challenged the
Commissioner’s authority to make certain decisions. The Hyatt case is but the
first of a long series of cases where the complaint process has been delayed by
legal challenges based on differing interpretations of certain sections of the
statute. No criticism of the parties challenging the legislation is intended. They
have the legal right to question ambiguities in the legislation. Nor am I
criticizing the court process. Due process of law is important, but it is also
inevitably slow and expensive. It may be trite to say that “justice delayed is
justice denied”, however it does not serve the complainants, the respondents or
the public interest to have these matters drag on for years without resolution.
What is at fault is the legislation itself. It is unclear, ambiguous and does not
provide adequate remedies to the Office of the Police Complaint Commissioner
to ensure effective civilian oversight.

3 Independence of Commissioner

The third fundamental precept on which this White Paper is based is that the Police
Complaint Commissioner’s status as an officer of the Legislature is vital to the legitimacy
and integrity of the complaint process. Justice Oppal’s Commission of Inquiry properly
recognized that the Commissioner’s status as an officer of the Legislature must be a
cornerstone of any system in which police are allowed to investigate the police:

There is a compelling need in this province for strong, independent civilian
oversight of the police. Therefore, we have recommended the establishment of
an office of a complaint commissioner operating at the level of an ombudsperson
who would have complete authority to oversee all investigations, which would be
conducted by the police. In the event that the complaint commissioner found the

3 Falzon, Statutory Powers and Procedures of Administrative Tribunals, A Background Paper prepared for
the Administrative Justice Project (2002) at p. 13.



investigation of an officer to be inadequate or flawed, he or she would have the
authority to conduct a further investigation, either by the same investigators or by
investigators chosen by the commissioner. In order to ensure accountability, the
office of the commissioner must be vested with complete independence and the
authority to conduct independent investigations if necessary....

The complaint commissioner must be completely independent and assume a
quasi-judicial role. It is suggested that the commissioner be appointed by a
unanimous recommendation of a special committee of the legislature and that he
or she would report to the legislature. Such an appointment method would
greatly enhance the public’s perception of independence and fairness in the
complaints process.*

My own experience as Commissioner has only confirmed how imperative it is for the
civilian officer entrusted with overseeing the complaints process to appear to be, and to in
fact be, independent from both the police and the Executive Branch of Government.

The need for independence from police is obvious. One cannot properly undertake
civilian oversight of an institution as powerful as the police without being independent of
those being reviewed.

What is sometimes overlooked, however, is the equally vital need for the Commissioner
to be independent from the Executive. This is so for two reasons. First, there is a clear
connection between Government and municipal police, as made clear in the functions of
the Director of Police Services (Police Act, Part 8) and the Solicitor General’s power to
prescribe training standards for police officers (Police Act, s. 10.1), which standards may
come under scrutiny in a complaint.” Second, as necessarily implicit in Justice Oppal’s
recommendations, a Commissioner perceived to be subject to political influence in the
method of his appointment, dismissal and resource allocation would lose legitimacy and
credibility in the eyes of reasonable members of the public. This would undermine the
entire statute. British Columbia would otherwise have to seriously consider turning to the
Ontario model of a Special Investigation Unit.  This is why, for Justice Oppal, the
Commissioner’s independence as an officer of the legislature was the quid pro quo for
even allowing police to investigate themselves. In this context, it is useful to be
reminded of the special independence that arises from being an officer of the Legislature,
which differs significantly from the situation of persons subject to appointment and
dismissal by Cabinet:

* Closing the Gap, Policing and the Community (1994), Letter of Transmittal, pp. xxvii — xxviii. Justice
Oppal’s May 10, 2002 testimony before the Special Committee reiterated his position that Officer of the
Legislature status was necessary given the nature of the office.

> The present functions of the Director of Police Services amalgamated the previous powers of the
Director with powers of the former Police Complaint Commission. Significantly, it was the Commission’s
former functions that led Justice Oppal to refer to “the perception of an alliance between municipal forces
and the Police Commission” and “the potential for a conflict of interest where the cause of a citizen’s
complaint may be traced back ... to minimum recruiting or training standards”: Report, Vol. 2, p. [-39.



e An officer of the legislature is appointed after a public process based on merit,
upon unanimous recommendation of a committee of the legislature, which
includes members of all political parties.

e An officer of the legislature cannot be removed except through a public
process, through a public vote within the legislative assembly.

e An officer of the legislature does not report to or take political direction from
any line Minister. The result for this office is insulation from the Ministry of
Solicitor General which is politically responsible for certain policing issues
and which may prescribe training standards that themselves may come into
question in a complaint.® The Commissioner reports instead directly to
Members of the Legislative Assembly through the Speaker of the House.

e As an officer of the legislature, the Commissioner’s “rations and quarters” are
determined by the Legislature rather than the Executive. Legislative
committees, rather than Ministry staff operating under what is sometimes rigid
political direction, are involved in determining its appropriate budget
allocations: see Select Standing Committee on Finance and Government

Services, “Financial Review of Statutory Olfficers in British Columbia”
(December, 2001).

4 Regulatory Process

The fourth fundamental precept on which my proposals are based is that the police
complaint process is not a criminal or quasi-judicial process in which a respondent officer
is “charged”, placed on “trial” and subject to a criminal proceeding. The police
complaint process is a regulatory discipline process. As the Supreme Court of Canada
made clear as long ago as 1987, the police discipline process is properly characterized as
being protective and corrective. Its object is not to punish crime. Its object is to maintain
discipline, professional integrity and professional standards, and thereby to protect the
public interest.”

If the police complaint process is properly understood and characterized as a regulatory
statute rather than a criminal statute, it follows that Part 9 should properly reflect the
structure and features of modern regulatory statutes. To this end, it is in my view
necessary to consider a broad range of legislative reforms to enhance the clarity,
effectiveness and overall fairness of the complaint process. This includes, inter alia,

® None of this assumes bad faith on the part of the Executive. It is life in politics. It is exactly why
politicians with courage and foresight create checks and balances upon executive power, and why Officers
of Legislature exist in special areas such as this. It is precisely why, when the present version of Part 9 was
introduced in 1997, no political party challenged Justice Oppal’s recommendation that the Commissioner
be an Officer of the Legislature.

7 See R. v. Wigglesworth, [1987] 2 S.C.R. 541; Trumbley and Pugh v. Metropolitan Toronto Police Force,
[1987]2 S.C.R. 577.



ensuring that the Commissioner’s jurisdiction is clear and effective in light of the realities
in which this office operates, ensuring that the complaints process is accessible to the
public and utilizes state of the art dispute resolution techniques, ensuring that
unnecessary time is not taken processing clearly unmeritorious complaints, ensuring that
meaningful investigative powers exist, ensuring that hearing processes are fair and
effective and ensuring that witness and respondent officers are subject to the duty to
cooperate fully with investigating officers, discipline authorities and public hearings.
The regulatory model also invites reforms related to removing certain inflammatory
language presently used to describe a range of discipline defaults, allowing the
expungement of previous discipline defaults in accordance with proper regulatory
principles, addressing the proper role of complainants at public hearings, and enabling the
conduct of speedy “no fault” inquiries where it is considered appropriate to investigate
important policy issues without finding disciplinary fault.

Recommended Proposals

Several significant reforms are necessary to ensure that the police complaint process
properly addresses the four fundamental objectives outlined above. There are several
possible ways in which to organize a discussion of these proposals. For present purposes,
however, the simplest will be to describe the key changes that appear in each Part of the
model statute. I conclude this Paper with an explanation as to why I believe these
changes should be set out in a separate statute.

Part 1 — Introductory Provisions
» Public Trust vs Internal Discipline

The distinction between public trust complaints and internal discipline complaints is
fundamental to the structure of Part 9. If a complaint is characterized as a public trust
complaint, Division 4 sets out the code of procedure for investigating public trust
complaints, the role of the discipline authority and the public hearing process. This
code of procedure is not applicable if a complaint is characterized as an internal
discipline complaint. For internal discipline complaints, the relevant procedures are
established by each discipline authority, and the collective agreement process is
operative.

Because public trust and internal discipline defaults both involve misconduct
prohibited by the Code of Professional Conduct Regulation (which does not itself
distinguish between the two types of complaints), public trust complaints do not
always result in more serious consequences for a constable than internal discipline.
However, the most serious allegations of misconduct typically meet the definition of
public trust. From the respondent officer’s point of view, the process that applies to a
public trust investigation is preferred because it is more formal, and includes various



rights including, rather surprisingly, the right not to be required to cooperate with an
investigation.®

The BC Federation of Police Officers and the BC Civil Liberties Association have
both advocated a clearer dividing line between public trust and internal discipline
complaints. This is because the definition of internal discipline complaint allows for
exceptions in which certain public trust complaints may be processed outside the
public trust stream:

“internal discipline complaint” means a complaint that relates to the acts,
omissions or deportment of a respondent and that:

(a) isnot a public trust complaint, or

(b) is a public trust complaint that is not processed as a public trust
complaint under Division 4.

A public trust complaint may fall within subsection (b) if:

= it was summarily dismissed: s. 64(5)(a);

= it was made orally or was not lodged: ss. 52(4) and 64(5)(b)(ii)

= it was lodged but the complainant withdrew it and the discipline authority chose
to stand down the Division 4 process: s. 64(5)(b)(iii)

» it was made in confidence: 65.1(6).

The Union position is that there is no justification for treating any complaint meeting
the definition of “public trust” as an internal discipline matter. It says that issues of
police misconduct that affect the public should be dealt with in the public trust
stream, regardless of how those issues come to light.” Dr. John Hogarth, who was
very involved in drafting the present legislation, argued strongly before the Special
Committee that while the Unions’ proposal would serve the self-interest of Union
members, it would remove necessary flexibility under the Act.'” The Special
Committee did not comment on this issue one way or the other. In my view, it ought
to be addressed.

As reflected in the proposed wording of “internal discipline complaint” and the
proposed consequential amendments to what are presently ss. 52, 64 and 65.1 of the
Police Act, 1 agree that there ought to be a presumption that matters meeting the
definition of public trust should be subject to the public trust process unless the
commissioner orders otherwise. = My proposal would eliminate the present

¥ This subject will be discussed in more detail below.

® March 20, 1998 and July 22, 1998 letters from John de Haas to Don Morrison. See also February 15,
2002 Joint Submission of Vancouver Police Union, BC Federation of Police Officers and Vancouver Police
Officers’ Association to Special Committee, pp. 14-26.

1% Testimony of Dr. John Hogarth, January 21, 2002.



“categories” approach and place the onus on a discipline authority to persuade the
commissioner that the public trust process is not appropriate in particular
circumstances.

At the same time, my proposal for a disciplined discretion to allow for exceptions
reflects my agreement with Dr. Hogarth’s position before the Special Committee that
it would be overly rigid, legalistic and costly to treat public trust and internal
discipline as if they were watertight compartments. While many examples can be
given to illustrate the point, one may consider the example of an oral complaint that a
constable spoke rudely and inappropriately to a person in front of their children
during a stop at a road check. Depending on the tenor and content of such remarks,
reasonable persons might debate whether such a complaint was a matter of “public
trust” or “internal discipline”. Depending on the circumstances, the commissioner
might well properly agree to allow the discipline authority to treat such a matter
outside the public trust stream, particularly if the conduct was not part of a pattern of
behaviour.

» Clarifying the Act’s Application to Officers.

The Police Act complaint process is presently drafted as being applicable to
municipal constables appointed under section 26 of the Police Act. As was discussed
before the Special Committee, a compelling case can be made that the police
complaint process should also apply to other classes of provincially-appointed
officers."’ The difficulty is that section 1 of the Police Act recognizes many different
classes of officers, as reflected in the definitions of “municipal constable”, “auxillary
constable”, “bylaw enforcement officer”, “designated law enforcement unit”,
“designated policing unit”, “officer”, “provincial constable”, “special municipal
constable” and “special provincial constable”. The precise distinction between some
of these definitions is not entirely clear. What is clear is the anomaly that exists where
there is no public complaint process available, especially given a functional analysis
of the duties of many of these classes of officers.

While section 74(2)(q) of the present Police Act provides a power to make regulations
extending Part 9 to other classes of officers, legal issues arise as to whether this
regulation-making power can overcome Part 9’s repeated reference to “municipal
constable”. In my view there should be a clearer legal mechanism to extend the
complaint process to other classes of officers, and to do so consistently without
creating further jurisdictional complications in light of the rather limited wording in
other sections of Part 9. I have therefore proposed more flexible definitions of
“officer” and respondent” which - together with consequential amendments reflected
in proposed ss. 15, 25(3), 27(1), 30, 44(3) and (7), 45(1), 47(1), 48 and 55(2) — would
allow for a consistent application of the complaint process to any person identified by
Cabinet as an “officer”.

" See March 12, 2002 testimony of Kevin Begg before the Special Commiittee.



» Purpose Clause and Interpretation Provisions

[ agree with Professor Stenning'’ that the interpretation and administration of the
complaint process would be greatly assisted by the presence of a purpose clause
outlining its purposes. Such a statement — proposed in ss. 2(1) and (2) of the attached
draft — would ensure that the public, the police, the commissioner and the courts have
a common point of reference regarding the fundamental objectives of the complaint
process.

Part 2 — Police Complaint Commissioner
» Appointment, Term of Office, Remuneration, Pension, Removal

Draft ss. 3-7 propose provisions on these subjects that are more consistent with those
in the Ombudsman Act.”

» Acting Commissioner

Section 8(1)(d) would empower the Lieutenant Governor in Council to appoint an
acting commissioner after a temporary absence of more than 90 days, rather than
present 30 days.

> Powers and duties

Section 9 of the attached draft is intended to directly address and clarify the
jurisdiction of the commissioner as the independent civilian oversight agency. The
most important of these provisions are as follows:

(i) Remove ambiguous guidelines power in ss. 50(2)(j) and 50(3)(d) and replace
with power to issue binding directives: see ss. 9(6)-(9) of attached draft."*
Directives would address matters ranging from the duties of persons receiving
complaints to the protocols, practices and procedures to be followed by

12 Stenning, Review of Part 9 (Complaint Procedure) of the British Columbia Police Act (August, 1998),
atp. 4.

" The Special Committee (Report, pp. 15-16) recommended one renewable four-year term. The present
draft proposes one renewable six year term, six years being the standard term of office of legislative
officers.

' This proposal would address the concerns raised by witnesses before the Special Committee regarding
the legal status of the guidelines, and address the Special Committee’s recommendation that the
Commissioner be required to prepare guidelines regarding the procedures to be followed by a person
receiving a complaint (Report, p. 8).

10



investigating officers in connection with the collection of evidence or the
taking of statements of witness officers and respondent officers."

(ii) Create obligation to develop and implement community outreach program to
educate the public about the complaints process: Draft s. 9(2)(e) addresses
this recommendation of the Special Committee.'®

(iii)  Clarify the commissioner’s power to disclose information in his possession, in
edited or unedited form, and on such terms and conditions as the
commissioner considers appropriate to carry out the Act’s purposes: see s.
9(3)(g) of the attached draft.

(iv)  Add express power for commissioner to grant extensions of time: see s. 9(4) of
the attached dratft.

) Add express powers for commissioner to authorize multiple complaints to be
processed as one complaint, and for investigations to proceed where a
respondent officer cannot be identified: See draft ss. 9(10)-(11). These
provisions are intended to clarify the jurisdiction to effectively address multi-

complainant and multi-respondent events, such as the “riot at the Hyatt”."”

(vi)  Empower Commissioner to replace discipline authority with external
discipline authority in exceptional circumstances: Draft ss. 9(13). Like the
existing power to order an external investigation, this power is designed to be
exercised with restraint, and to address situations where a discipline authority,
by his or her actions, statements or connections with an individual, is
reasonably perceived as being incapable of making a fair and impartial
decision.

(vii)  Express power to delegate: Draft s. 10(4) would make express the
commissioner’s jurisdiction to delegate the exercise of certain powers to the
deputy commissioner or other members of the commissioner’s staff.

> For example, on this latter issue most members of the public would likely assume that when a serious
incident takes place in which a police officer causes death or serious injury to a civilian, protocols are in
place akin to those in regular investigations, whereby the officer is questioned promptly, and steps are
taken to avoid advertent or inadvertent collaboration between officers present at the scene. However, the
experience of this office has been that on too many occasions, protocols on such basic investigative matters
are either lacking or not followed.

1 Special Committee Report, pp. 8, 15.

""" The jurisdiction to investigate the complainants arising from the Hyatt incident resulted in extensive and
costly litigation (see Vancouver (City) Police Department v. British Columbia (Police Complaint
Commissioner), [2000] B.C.J. No. 1773 (S.C.); appeal allowed, [2001] B.C.J. No. 1405 (C.A.); leave to
appeal to S.C.C. granted [2001] S.C.C.A. No. 504; motion to quash appeal granted May 5, 2003), all of
which so bogged down the complaint process as to become a major factor in my decision to cancel the
public hearing, which jurisdiction was itself required to be addressed in court because of ambiguities in the
legislation: British Columbia (Police Complaint Commissioner) v. Vancouver (City) Police Department,
[2003] B.C.J. No. 399 (S.C.). This reform was specifically raised by the Municipal Chiefs of Police before
the Special Committee (Submission, pp. 9-10).

11



(viii)

(ix)

Privilege, confidentiality, immunity: Draft ss. 11 and 13 would confer upon
the commissioner’s office the confidentiality and privilege protections that are
customary in regulatory statutes and statutes governing legislative officers. A
specific provision has also been proposed (see s. 11(3)) to prevent litigants
engaged in civil litigation to which the commissioner is not a party from
seeking to subpoena witnesses and records of the commissioner for their
private litigation purposes.

Duty to cooperate: Draft s. 14 would impose upon police an enforceable
statutory duty to cooperate with the commissioner and with any complaints
investigation. It is possible that, despite the existence of similar provisions in
other police complaint statutes, the drafters of Part 9 believed that cooperation
would be automatic and universal, and that a legislated duty was therefore
unnecessary. The commissioner’s experience, and experience of external
investigators who have reported to this office, has shown that regrettably,
police officers sometimes seek to delay or altogether avoid their obligation to
cooperate with an investigation, even if they are merely witness officers and
despite directions from their superiors to cooperate. The effect is sometimes
the obstruction or paralysis of a full and proper investigation. As will be
discussed in greater detail below under the heading “compellability”'®, the
duty to cooperate is a bedrock principle in any credible complaint process."’
It is essential to ensure that police officers understand and carry out their
duties respecting complaints and investigations and proposed section 14 has
been drafted to this end.

Part 3 — Processing of Complaints

» Making a Complaint

Section 15 proposes to simplify and clarify the complaint process in the following
respects:

()

Eliminate requirement for Form [. Draft ss. 15(2) and (3) would, as
recommended by the Special Committee®®, make it sufficient to submit a
complaint in writing with the necessary information, whether or not a formal
“Form 1” has been “lodged”.

% See pp. 23-25, infra.

It will be seen that I am inclined to agree with the written submission of the BC Civil Liberties
Association before the Special Committee that: “As public servants, the BCCLA believes that police
officers should have a legal duty to cooperate with investigator investigating a complaint under the Police

Act” (p. 9).

2 Special Committee Report, p. 10.

12



(ii)  Expand points of contact for making a complaint: Draft ss. 15(4)(d) would
enable the commissioner to designate provincial, federal and local agencies
throughout the province for the purpose of receiving complaints, recognizing
that the commissioner has offices only in Victoria and Vancouver, and
recognizing that many complainants feel intimidated filing their complaint at
the local police station.”! Draft ss. 15(5) and (7) would clarify the duties on
the person receiving a complaint.

(iii)  Public complaints vs. police officer reports: Draft s. 15(1) clarifies that this
section intended to be a public complaints provision, while another section
(draft s. 48) is intended to apply to complaints made by police officers, which
give rise to different considerations, some of which relate to confidentiality
and some of which relate to the impropriety of granting complaining officers
“complainant” rights.

(iv)  Habitually groundless complaints: Draft s. 15(8) would empower the
commissioner to find, with reasons, that a person is a habitual maker of
groundless complaints, and would provide that unless the commissioner
orders otherwise, no further complaint from that person need be processed
beyond forwarding it to the commissioner’s office.

» Characterizing a Complaint
Draft s. 16(9) would improve efficiency by empowering the commissioner to order,
with reasons, that a complaint be terminated prior to or during the characterization
stage if it relates to matters outside the act or has no air of reality.

» Withdrawal of Complaint
Draft s. 17(10) makes cosmetic changes to existing s. 52.2(10), and is not intended to
alter the meaning of that subsection.

» Protection of Sensitive Law Enforcement Information
Draft s. 18 is intended to address the legitimate concern expressed by the Organized
Crime Agency before the Special Committee regarding the need for special

protections respecting sensitive law enforcement information, including safeguards
respecting the commissioner’s own access to that information.

2l This reform was proposed by Professor Stenning, supra, note 11.
22 See January 21, 2002 testimony of Organized Crime Agency; see also Special Committee Report, p. 17.

13



Part 4 — Public Trust Complaints

» Third Party Complainants

Part 9 of the existing Act presently confers no procedural rights on third party
complainants in respect of public trust complaints. The premise is that while any
person should be able to lodge a complaint, complaints not personally affected by
alleged public trust misconduct should not have any information rights or be allowed
to participate in a public hearing. Professor Stenning and the BC Civil Liberties
Association have argued that if third party complainants can make a complaint, they
should have full rights to participate in the complaint process. In my view, an
automatic right for third party complainants to participate in a complaint process
already overseen by an active civilian oversight authority has the potential to add
cost, prejudice to respondents and commission counsel, and even mischief to a fair
and efficient complaint process. Experience has persuaded me, however, that there
are situations where certain third party complainants, even if not “personally”
affected by an incident, have a legitimate interest in a complaint and that their
participation would not undermine the process, and might even increase confidence in
it. The necessary balancing of interests can only be achieved through the exercise of
discretion by the commissioner or by an adjudicator to confer procedural rights on
such persons where good cause can be shown. This is the end to which ss. 19 and 20
have been drafted.

» Resignation / Retirement / Transfer

Draft section 21 is intended to clarify the jurisdiction to investigate misconduct
alleged against officers who, since the event in question, have resigned, retired or
transferred from one police service to another. This problem was brought to the
Special Committee’s attention, and has since been brought to the attention of this
office on several occasions. Draft section 21 reflects my view that resignation,
retirement or transfer should not be allowed to undermine the investigation of a
legitimate complaint unless the commissioner orders otherwise.

» Summary Dismissal

Consistent with the intent of the Special Committee Report™, draft s. 22(1) re-frames
the grounds for summary dismissal in plainer language, which better tracks the
experience under Part 9. Further, proposed section 22(7)(c) provides greater
flexibility, so that a discipline authority can, after consultation with the
commissioner’s office or based on new information, independently reopen a summary
dismissal decision without a formal order from the commissioner.

3 Special Committee Report, p. 11.

14



» Informal Resolution

(i) Draft ss. 23(15)-(17) would authorize the commissioner to order a
complainant and respondent to attend mediation as a condition of the
complaint process. While I agree that mandatory mediation is not appropriate
for certain types of disputes, the great success of such programs in other
contexts (including the success of my Quebec counterpart in instituting such a
process)”* has persuaded me of the many benefits — in terms of
communication, satisfaction, efficiency and cost-effectiveness — that would
attend such a reform, as recommended by the Special Committee.”> The B.C.
Association of Municipal Chiefs of Police advocated such a reform before the
Special Committee, and Justice Oppal supported it in his testimony.*®

(ii) Draft ss. 24(8)-(11) would require the terms of any informal resolution to be
submitted to the commissioner. The resolution would be deemed to be
conclusive unless the commissioner ordered to the contrary within 30 business
days. The purpose of this amendment is to avoid the situation that has caused
very serious problems and controversies in other jurisdictions where “back-
room deals” were not reviewed and resulted in the suppression of police
misconduct that ought to have been reviewed.”’

(iti)  Draft s. 23(17) would confirm that the costs of a dispute resolution process
under subsections (5), (11) or (15) are to be paid by the municipality out of
which the complaint arises. Information received by this office from
jurisdictions that heavily rely on alternate dispute resolution in this context”®
emphasizes that the costs incurred in dispute resolution processes save
enormous costs that would otherwise have been incurred at other stages of the
complaint process.

» Investigation

A significant question arising during my deliberations has been whether to
recommend that this Office receive the power in exceptional circumstances to
conduct independent investigations. Such a power was recommended in the Oppal
Commission Report, reinforced in Justice Oppal’s testimony before the Special

* See May 10, 2002 testimony of Paul Monty before Special Committee.

¥ Special Committee Report, p. 9.

* B.C. Association of Municipal Chiefs of Police, Submission to Special Committee (January 2002), p. 5.
See also testimony of Justice Wally Oppal, February 4, 2002.

7 Stenning, note 11, supra, recommended this type of provision “to discourage the kind of ‘backroom
deals’ which occurred within the Metropolitan Toronto Police in the Junger and Barbetta cases, both of
which required the setting up of subsequent investigations and inquiries to bring them adequately to public
attention and scrunity”.

% For example, the Province of Quebec and the State of California
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>

Committee®, acknowledged as a legitimate option by at least one municipal police
chief before the Special Committee™ and proposed by me in my last Annual Report.

I have over the past year had further opportunity to reflect on this question, and in this
context I have considered the responsiveness and the quality of the external
investigations I have ordered under section 55.1 of the Act. 1 can state without
hesitation that I have been extremely satisfied with the responsiveness, expertise and
quality of the external investigations conducted to date. This informs my present
view that, on balance, my office does not need an independent power to investigate if
the legislation is amended to: (a) create a formal duty in police officers to cooperate
with internal and external investigators and (b) reinforce the duty of police
departments and the provincial police force to conduct external investigations when
ordered.  Proposed section 26 addresses the latter objective, and at the same time
consolidates into one place the disparate sections of the present Police Act which set
out the Commissioner’s power to order investigations: see Police Act, ss. 55(3),
55.1(2), 56.1(3). Proposed section 39(3) would also make clear that, once a public
hearing has been arranged, commissioner’s counsel may undertake such inquiries and
investigations as considered necessary to properly perform his statutory function.

Administrative Search & Seizure

Draft section 28 would confer upon an investigating officer the power to enter police
premises, examine records and question officers, and the power to apply for a warrant
to search off-premises. This provision is, like the duty to cooperate, intended to
ensure the integrity of the investigation process, and was specifically recommended
by the Chiefs of Police’, supported by Justice Oppal’”, and recommended by the
Special Committee.™

Reports During Investigations
Draft s. 29 would impose a standard period of reporting every 45 days, replacing the

requirement in s. 56(1) for a first report in 45 days, and reporting every 30 days
thereafter.”*

¥ See February 4, 2002 testimony of Justice Wally Oppal. See also May 1, 2002 testimony of Stephen
Kelliher, Q.C.

30

See May 8, 2002 testimony of Victoria City Police Chief, which accepted such a reform on the basis

that independent investigation would be exceptional: “If the commissioner, after several tries, is not
satisfied with the adequacy of an investigation, he could order it to another agency or actually have staff
within his or her office do it.”

31
32
33
34

See B.C. Association of Municipal Chiefs of Police, Special Committee Submission, p. 9.

See February 4, 2002 testimony of Justice Wally Oppal.

Special Committee Report, p. 18.

The Saanich Police Department (p. 20) recommended reporting every 60 days in view of the caseload of

investigators. In my view, a 6 week reporting period more appropriately balances issues of caseload
against the need for timely investigations.
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» Reassignment Pending Investigation and Hearing

Section 56.2 of the present Police Act states that if a discipline authority suspends an
officer during an investigation, the suspension must be with pay, but the pay lasts
only 30 days unless the relevant police board takes the affirmative action of extending
the pay period. The Unions, supported by Professor Stenning on this point, rightly
argue that this system can be unfair to officers given the time it usually takes (beyond
30 days) to investigate complaints. To remedy this problem, I have drafted proposed
section 30(5) to require the payment period to continue unless and until the Police
Board orders to the contrary.

» Pre-Hearing Conferences

Section 58 of the present Police Act provides that a resolution reached at a pre-
hearing conference is final unless the commissioner orders a public hearing at the
request of a complainant. Police officers are concerned that they might never know
whether a matter is finally concluded, as there is presently no time limit on a
complainant to make a request, and no time limit on the commissioner to decide
whether to arrange a hearing in response to such a request. To address these
concerns, I propose ss. 33(8)-(9), which impose a 30-day time limit on a complainant
to make the public hearing request, and time limits on the commissioner to make a
decision on such an application, subject to new evidence. To ensure that decisions
regarding whether to offer a pre-hearing conference are not allowed to drift, I have
also proposed a time limit on the time in which any pre-hearing conference must be
offered, accepted and conducted: see draft s. 33(3).

» Discipline Proceedings

Existing sections 58.1 and 58.2 of the Police Act provide for the discipline authority
to convene a discipline proceeding if an investigation reveals a potential default that
is not otherwise resolved. The discipline process is intended to be a very summary
proceeding, attended in most cases only by the respondent, the investigating officer
and the discipline authority. The only records that may be used are the final
investigation report, and the only witness that may be called is the investigating
officer.

Some parties have questioned whether the discipline proceeding should be eliminated
from the statutory process in favour of an immediate public hearing if the matter
cannot be resolved consensually.”> On the other hand, Professor Hogarth argued that
it was highly inappropriate to remove from the complaints process the disciplinary

3 See for example July 22, 1998 letter from John de Haas to Don Morrison. It should be noted that the
Unions’ February 2002 submission to the Special Committee calls for the discipline process to be reformed
rather than eliminated.
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function of the chief constable, who is responsible for those under his command.”® I
agree with Professor Hogarth that eliminating discipline proceedings would add that
adding numerous public hearings to the present system, and that is simply not realistic
either in respect of its effect on the chief constable, or in respect of the costs it would
engender.

Rather than eliminate the discipline proceeding, I propose that the process be
reformed. I propose the following reforms in draft sections 34 and 35:

()

(i)

(iii)

(iv)

v)

Requirement for an external discipline authority to preside where internal DA
has participated in pre-hearing conference process: Draft s. 34(2) would
enhance the effectiveness of the pre-hearing process (confidences would
remain confidential) and the impartiality of the disciplinary proceeding
(decision-maker untainted by pre-hearing discussions).

Time limit for discipline hearing: Draft s. 34(7) would require a discipline
authority to convene a discipline hearing within 60 days from the date of
receiving the final investigation report. At present, there is no time limit on
the conduct of the discipline proceeding.

Improve effectiveness of hearing by allowing respondent to give evidence and
adduce other information: Draft ss. 35(2)-(4) would retain the same parties as
the present process, but make the hearing more effective by allowing
additional records to be tendered, and allowing the respondent to give
evidence and be questioned, as recommended by the Municipal Chiefs of
Police.”” This enhances the discipline authority’s ability to reach the truth,
and avoids the present situation in which the legislation appears to prohibit the
discipline authority from considering other evidence.

Clarify that a discipline authority is entitled to retain legal counsel: Police
chiefs raised the question whether the narrow wording of s. 59 allows them to
retain legal counsel to assist them in ensuring that they make fair and lawful
decisions. While such authority is in my view necessarily implicit in their
function, I agree that it would assist to make this express: see draft s. 35(6).

Clarify discipline authority’s power to adjourn a hearing pending further
investigation: As recommended by the Special Committee®, draft s. 35(7)
would make express the discipline authority’s power to defer final decision
pending a further investigation of particular facts if the discipline authority

% See for example Saanich Police Department submission to Special Committee, at p. 21: “Some would
argue that these messages coming from the Chief Constable would have more impact than from elsewhere
in the department and may go further toward correcting the problem behaviour.” Saanich does however
recommend its practice of insulating the chief constable from the process until the discipline proceeding is

required.

37 B.C. Association of Municipal Chiefs of Police, Special Committee Submission (January 2002), p. 10.
¥ Special Committee Report, p. 11.
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considers this necessary in order to reach a decision. This avoids a discipline
authority being artificially limited to the information presented at the hearing.

(vi)  Time limit for convening discipline proceeding.

» Grounds for Public Hearing as of Right

Draft 37(3) proposes to amend the present triggers for ordering a public hearing as of
right. At present, s. 60(3) requires the commissioner to arrange a public hearing at
the request of respondent for whom a mere written reprimand is imposed. As pointed
out by witnesses at the special committee’s hearings®’, this is too low a threshold for
public hearings as of right. The reform proposed in draft s. 37(3) would limit public
hearings as of right to proposed discipline that is serious, i.e., dismissal, reduction in
rank or suspension without pay. In any other case, the commissioner would have to
be persuaded that a public hearing is in the public interest.

» Time Limit for Ordering Public Hearings

Draft ss. 37(6) — (8) respond to concerns about finality for respondents, by imposing a
time limit within which the commissioner should make public hearing orders.** Draft
s. 37(10) would also impose an accountability requirement on the Commissioner to
give reasons where a public hearing is refused, as recommended by the Special
Committee.*!

» Information Where Public Hearing is Ordered
Draft s. 37(9) would oblige the commissioner to provide public hearing participants
with a document setting out the terms of reference for the public hearing.

» Power to Withdraw Public Hearing
Draft ss. 37(10) — (14) would make express the commissioner’s power to withdraw a
public hearing. These subsections also address the Special Committee’s

recommendation regarding the ability of respondents who have requested a public
hearing as of right to withdraw their request.*

¥ See for example Saanich Police Department Submission, p. 14.

4" See Unions’ February 2002 submission to Special Committee at pp. 30-32, and Municipal Chiefs’
January 2002 Submission, p. 9. This proposal was also adopted by the Special Committee, p. 12.

4l See also BC Civil Liberties Association Submission to Special Committee, December 17, 2001, p. 12.
2 Special Committee Report, p. 12.
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» Public Hearing Procedure

The public hearing process was the subject of significant comment before the special
committee. Those comments, and the experience of this office in the public hearing
process, have led me to propose the following in draft ss. 38 and 39:

(i) Pool of potential adjudicators and method of appointment. Draft section
38(2) proposes two amendments, both of which were supported by the Special
Committee. The first would expand the pool of potential adjudicators to
include sitting judges and justices, in addition to those who have retired.*
The second would codify the existing practice of having adjudicators
appointed by the chief judge or chief justice, rather than directly by the
commissioner.** A third amendment is also proposed (see draft ss. 38(5)-(6)),
which addresses the situation where an adjudicator is unable to continue with
a public hearing.

(ii) Commissioner’s Counsel: Draft s. 39(1) would clarify that commissioner’s
counsel is a person appointed and instructed by the commissioner, and that the
commissioner may appear personally before the adjudicator.

(iii)  Public hearing procedure: Draft s. 39(3) would grant adjudicators the express
power to control their hearing and pre-hearing procedure, subject to any
public hearing rules.

(iv)  Procedural rights of commissioner’s counsel: Draft s. 39(5) would clarify the
right of commissioner’s counsel to call and cross-examine any witness at a
public hearing.

v) Procedural rights of respondents: Draft s. 39(6) would clarify that the
respondent is also entitled to the full bundle of procedural rights at a public
hearing.

(vi)  Procedural rights of complainants: Draft ss. 39(7)-(9) would clarify that
complainants have a right to make oral or written submissions after all the
evidence is called, but that they may participate in the evidentiary portion of
the hearing only if the public hearing Adjudicator determines it to be
necessary to ascertain the truth.

In making this proposal, I appreciate that informed observers® have expressed
support for granting complainants evidentiary rights at public hearings that are
co-extensive with those of commission counsel and respondents. While I
have accorded those views significant weight, I am inclined to Professor

4 See BC Civil Liberties Association Submission to the Special Committee, December 17, 2001, p. 3.
* Special Committee Report, p. 16.

> For example, Professor Stenning, the BC Civil Liberties Association and, in personal comments made
in a recent decision, Justice Stromberg-Stein in Berg v. Ryneveld, 2004 BCSC 1685.
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Hogarth’s view, expressed at the Special Committee*, that full evidentiary
participation as of right would be undesirable. 1 have arrived at this
conclusion for several reasons. First, the legislation properly confers on
commissioner’s counsel the role of making the case against the respondent.
This difficult function requires careful preparation and strategic thinking
regarding what evidence to tender, what facts to agree to, what witnesses to
call and how to approach cross-examination. In purely functional terms, I am
not persuaded that the automatic participation of complainants in the
evidentiary phase of the public hearing process would improve public
hearings in making the case or getting to the truth, particularly now that the
role of commissioner’s counsel is being clarified.* Second, it is my frank
view that the introduction of one or more complainants into this evidentiary
process, some of whom will be represented and others of whom will not, runs
a significant risk of undermining my counsel’s ability to effectively exercise
his difficult task, and depending on the conduct of certain complainants, may
even impact on the procedural fairness of such hearings. Third, I have not
been persuaded that the automatic and full participation of complainants is
necessary from a rights perspective. Complainants and respondents at public
hearings are not in equivalent positions. A public hearing is not a civil tort
case. Nor is it a form of human rights hearing where the focus is on
compensating the victim. A public hearing is a regulatory discipline hearing
where the respondent’s conduct is the focus, and where the respondent is the
person in greatest jeopardy. Thus, while a respondent should be entitled to
full procedural rights, the case for equal rights for complainants is not as clear
in this process. Fourth, I do not believe that the full participation of
complainants as of right accords with the regulatory / discipline model
described in the preamble to this paper. The vast majority of professional
regulatory proceedings limit their discipline hearings to the member and the
“prosecuting” counsel. The role of complainants in public hearings is already
greater than that they would enjoy in those other contexts. Fifth, regard must
be had to the very practical reality that public hearings can be expensive and
time-consuming. The introduction of one or more complainants into the
public hearing process would add significantly to the already considerable
time and expense involved in these proceedings. While I appreciate that this
is the present situation under the RCMP Act, I am not convinced that adopting
the RCMP Act public hearing experience would be a positive addition to the
BC statute. Finally, it is important to be reminded that the hearings at issue
are public hearings. The public nature of these hearings means that, subject to
very limited exceptions, the public and media are able to attend and ensure
that the process is accountable.

I wish to emphasize that all of the foregoing supports of my view that
complainants should not enjoy an automatic right of evidentiary participation.

% Testimony of Dr. John Hogarth, January 21, 2002
47 This is especially so since complainants with relevant evidence or information to give may provide that
evidence to commission counsel, and may of course be called as witnesses to testify at the public hearing.
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(vii)

(viii)

(ix)

x)

First-party complainants would retain their existing right to make oral and
written submissions after the evidence is called, a right I propose would be
clarified to extend to making submissions on penalty, and all of which would
also be made available to third party complainants in appropriate
circumstances: see draft s. 20. In addition, I propose to add a new provision,
which would respond to the Special Committee’s recommendation on this
point®™ and expressly extend the potential participation of complainants by
allowing complainants to participate in the evidentiary process if a public
hearing Adjudicator determines that such participation is necessary to
ascertain the truth. Under this proposed reform, a complainant who can
persuade the Adjudicator that their participation in the evidentiary phase is
necessary would have those evidentiary rights the Adjudicator considers to be
necessary and appropriate in the circumstances.*’

Power to order publication ban or proceed in camera: Draft ss. 39(11) and
(12) would codify the customary powers of all adjudicative bodies to ban
publication or proceed in camera in exceptional circumstances. The drafting
of these provisions recognizes that the exercise of any such power is now
subject to well-established Charter principles.

Requirement for “consequences” hearing: Draft s. 39(14) would make
express the requirement that an adjudicator must, following a finding of
discipline default, hear submissions before pronouncing on whether to affirm,
increase or reduce the disciplinary or corrective measures proposed by the
discipline authority.

Public hearing payment: Draft s. 39(17) proposes that public hearing payment
be made from the Consolidated Revenue Fund. The commissioner’s office
has no control over public hearings requested as of right. Although cost is a
factor to be considered in deciding whether or not it is in the public interest to
call a public hearing, the commissioner’s discretion to call a public hearing
should not be fettered or compromised by a lack of funds in the administrative
budget. Rather than constantly revising budgets based on an unpredictable
variable, it may be more sensible to assign public hearing costs to the
Consolidated Revenue Fund.

Fitness assessment of respondents: Draft ss. 39.1 would authorize an
adjudicator to order that a fitness assessment be conducted in respect of a
respondent where an issue arises as to whether the respondent is fit to
participate in a public hearing.

* Special Committee Report, p. 13.

* It should also be noted that, under this proposed amendment, the status of complainants would be

greater than the status of intervenors on two levels. First, a complainant would be able to make

submissions as of right, while an intervenor would require leave of the Adjudicator to do so: see draft s.
39(10). Second, unlike intervenors, a complainant would have the opportunity to make application to

participate in the evidentiary portion of the hearing.
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(xi)

Compellability: Draft s. 40 would reform what I regard to be the very
unsatisfactory provisions in s. 61.1 of the Police Act under which respondents
may not be compelled to testify, but may be subject to an adverse inference
for failing to do so. The Saanich Police Department fairly posed the question
raised by this provision as follows in their submission to the Special
Committee:

Can police truly be accountable, and can departments endeavour to
correct behaviour, if a respondent is not bound to testify? Is the
concern for the right against self-incrimination greater than the right of
the public to have a transparent and accountable police department and
greater than the right of the department to ensure that the problem
behaviour is corrected?™

It is in my view inappropriate for respondent officers to be protected from the
usual obligation to provide evidence in a regulatory discipline process. As
made clear in the preamble to this White Paper, the police complaint process
is not properly understood to be a quasi-criminal proceeding. It is an error to
assume that respondents have, or that the process requires the respondent to
have, the right to remain silent. The discipline process is a civil regulatory
proceeding. As with other civil proceedings and modern regulatory statutes
dealing with professional conduct, the obligation to respond promptly, fully
and truthfully to allegations of misconduct is a legal and ethical duty properly
attached to the privilege of being a professional.”’ This is so especially for
police officers, who have a choice whether to become police officers, and who
have a special duty to the truth and to the rule of law. It is inappropriate for
respondent police officers to be able to avoid the truth by standing behind a
legally authorized wall of silence.

It is no answer to assert that this would cause police to have “lesser rights”
than the criminals they investigate. If a police officer is accused of a crime,
the officer will have all the rights attendant on the criminal process. The
police complaint process is not a criminal process, and so the proper
comparison is not with criminals, but with other professionals who enjoy and
protect the public trust.

Professor Lustgarten has correctly noted that the requirement to tell the truth
is a necessary incident to the acute public interest in the proper conduct of
members of the police.”® The Australian Law Reform Commission has
described the obligation to give evidence as “the perfectly natural

%% Saanich Police Department Submission to Special Committee (2001), p. 22.

> See for example Law Society Rule 5-4, which allows hearing panels to compel lawyers to testify and
produce records at disciplinary hearings, and see Medical Practitioner’s Act, s. 69 and College and
Physicians and Surgeons Rule 35.

% Lustgarten, The Governance of the Police (Sweet & Maxwell, 1980) at p. 151.
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(xii)

consequence of membership in a disciplined force whose very duty is to
uphold and enforce the law, if not of the quasi-employment relationship

alone”.”  Professor Stenning has concluded that constitutional and legal

parameters in which to draft such reforms are “quite permissive”.>*

The very existence of the adverse inference that “may” be drawn in s. 61.1(1)
of the present Act reflects the drafters’ own ambivalence about using a quasi-
criminal model in the complaint process. Unfortunately (but not surprisingly),
the “adverse inference” has been an entirely unsatisfactory substitute for a
duty to cooperate. The circumstances in which it is appropriate to draw an
adverse inference are not clear. It is seldom used. But even where an adverse
inference can properly be drawn, an adverse inference is a far cry from the
accountability that would be gained from an officer’s statement regarding
what happened.

The object of the complaints process, as with other civil or administrative
processes, is to arrive at the truth and to deal with that truth in a statute
designed to educate, correct and, where appropriate, to discipline. The wall of
silence encouraged by s. 61.1 undermines that object. It is not unfair to
require officers to tell the truth. Apart from serving the narrow self-interest of
certain respondents whose interests might be incompatible with the truth, no
valid rationale has been given to support it. The present section thus serves to
create inefficiency and cost, and jeopardizes public confidence in the process.
This is why, of all the reforms proposed in this paper, compellability is
foundational.

The compellability of respondents should of course be limited to its purpose,
i.e., the police complaint process. Evidence adduced in discipline proceedings
should not be admissible in other administrative, civil or criminal proceedings.
For this reason, I have proposed in subsections (4) and (5) a strong “use
immunity” that would supplement other existing legal protections for the same
purpose, and thus ensure that that the testimony of officers in the discipline
process is not used against them in other proceedings.

Right of appeal: Proposed section 41 would clarify that the commissioner, the
respondent or a complainant are the parties that may seek leave to appeal an
adjudicator’s decision on a question of law to the Court of Appeal.

Part 5 — Service or Policy Complaints

» Reinforcing the Grievance Procedure

33 Complaints Against Police, Australian Law Reform Commission (1975), p. 244.

54

Stenning, “Rights and Obligations of Police Officers Questioned in the Course of Investigations of

Branches of Discipline and of Public Complaints: A Background Paper” (June 2000) at p. 9.
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Police boards and municipal police chiefs®® advised the Special Committee that some
police officers were seeking to invoke the service and policy complaint process in
circumstances where the matter at issue was grievable under the collective agreement.
I agree with the boards that this was not the intent of Part 5. For this reason, and as
recommended by the Special Committee®®, I propose a provision — draft 42(4) — to
address this concern.

Time Limits to Request Review of Service and Policy Conclusions
As recommended by the Special Committee’’, draft ss. 43(6) — (8) have been

amended to impose time limits on complainant requests and commissioner decisions
respecting service and policy conclusions.

Part 6 — Internal Discipline Complaints

>

Public Trust Complaints Processed as Internal Discipline

As noted above in the discussion of Part 1 and the definitions of “public trust” and
“internal discipline”, the proposal here (draft s. 44(8)) is to replace the present
approach of allowing specific categories of “public trust” complaints to proceed by
internal discipline, in favour of a discretion in the commissioner on application by a
discipline authority.

Part 7 — General

>

Criminal Outcome Does Not Affect Application of Act

Draft s. 46(3) proposes to make express that proceedings under this Act are not
affected by the outcome of criminal proceedings.

Suspension of Discipline Proceedings During Criminal Proceedings

Draft subs. 46(4)-(6) propose to clarify the provisions of s. 65(4) which address the
suspension of the complaint process when criminal proceedings are extant.

> See for example, B.C. Association of Municipal Chiefs of Police submission to Special Committee, p.
7, and see testimony of Vancouver Police Board before Special Committee (February 4, 2002).

¢ Special Committee Report, p. 13.

3" Special Committee Report, p. 13.
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» Oral Complaints and Complaints Made in Confidence

Draft s. 47 proposes a free-standing section addressed to oral complaints by the
public, and provides a process whereby such complaints may be reduced to writing,
even if the complainant does not wish to be identified. As recommended by the
Special Committee®®, draft s. 48 proposes to specifically address misconduct reports
made in confidence, including reports made by other officers.

» Penalty for Harassment

Section 65.2 of the Police Act currently prohibits harassment, retaliation or
intimidation of any person making a complaint. As was pointed out to the Special
Committee™, no consequences are attached to this prohibition. Draft s. 49(2)
proposes to add consequences by making it an offence to engage in such conduct.

Service Record of Discipline

Section 65.3 of the Police Act presently requires that each municipal constable have a
formal service record, and that the discipline authority keep this service record in a
secure place separate from the personnel file. Before the Special Committee, many
witnesses urged that provision be made to “expunge” disciplinary action from the
service record in a fashion akin to a pardon that can be obtained from a criminal
conviction. I do not accept the criminal “pardon” analogy used by some proponents
of expungement, but I do agree that expungement can be consistent with a properly
functioning regulatory discipline statute. The process offers constables an incentive
to restore a clean service record by applying to have certain defaults expunged after a
certain period of time. Since it is obvious that serious defaults should never be
expunged, the question becomes identifying which defaults may be expunged and
under what schedule. In my view, the substance of this issue is appropriately dealt
with by a regulation made by the Lieutenant Governor in Council. Consistent with
the Special Committee’s recommendation, I propose an amendment (draft ss. 50(4)-
(6)) to ensure that all municipal departments act consistently, so that no service record
be expunged except in accordance with such a regulation.’” T would of course be
pleased to consult with the Solicitor General’s Ministry in respect of the substance
and process that might inform a proper expungement regulation.’

< =
===}

Special Committee Report, p. 14.

Stenning, note 11. See also BC Civil Liberties Association Submission, p. 6.

Special Committee Report, p. 17.

For example, one option advanced in the submission of the Saanich Police Department as being in

keeping with the purposes of the Act was to provide for the expungement of “corrective” measures, but not
necessarily discipline measures (see pp. 11-13).
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» No Fault Inquiry

Draft section 53 proposes to add the innovation of a “no fault inquiry” to the
legislation. Its fundamental purpose would be to provide for a speedy, no-fault
review of police conduct in circumstances where the commissioner deems it
appropriate in the public interest to review police actions, but considers it improper to
identify a respondent or make findings of disciplinary default. Because the proposed
inquiry is to operate on a no-fault basis, and is intended to produce recommendations
of a preventative or remedial nature, the emphasis is on efficiency and timeliness. By
imposing strict time limits and thus avoiding the complications that arise when
officers have the right to appoint legal counsel, the proposed process would avoid the
protracted and expensive disputes and litigation that often attend Inquiry Act
proceedings. The creation of a no fault inquiry process would directly address the
concern raised at page 5 of my previous Annual Report about the absence of an
“alternative mechanism” to a public hearing where the commissioner where there is
conduct that deserves review but not necessarily a public hearing.®*

Privative Clause

Draft s. 54 would add a privative clause to discourage litigation from decisions of the
commissioner except where those decisions give rise to jurisdictional error or are
otherwise patently unreasonable.

Regulations

Draft s. 55 would expand the Lieutenant Governor in Council’s regulation-making
power to include the following matters in addition those presently listed in s. 74 of the
Police Act:

(i) Rules Committee: 1 propose a regulation providing for the creation of a rules
committee, composed of the commissioner, a person who has acted as an
adjudicator, a representative from the Government and a member of the
public, to amend the present public hearing rules after any consultations they
deem appropriate.” If my proposed revisions to the public hearing process
are accepted, the public hearing rules would necessarily have to be revisited,
and a rules committee would in my view be an excellent vehicle to undertake
this review and thereby enhance the validity and legitimacy of the public
hearing process.

62" The Saanich Police Department has recommended that: “The Act should provide for a public inquiry
that does not identify respondent officers, and is not conducted with an intent to blame” (pp. 16-17). The
idea also appears to find support in the B.C. Association of Municipal Police Chiefs’ Submission to the
Special Committee (p. 5).

53" Such consultations might for example include police chiefs, the police union, the Civil Liberties
Association and members of the Bar familiar with the police complaint process.
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(ii) Expungement: See discussion above (Part 7: General).

(iii)  Application of the complaint process to other classes of officers: See
discussion above (Part 1 — Introductory Provisions).

(iv)  Code of Conduct Regulation issues: In my view, and consistent with the
regulatory rather than a quasi-criminal nature of the statute, two important
amendments should be made to the Code of Professional Conduct Regulation.
The first is to amend the inflammatory language used to describe certain
discipline defaults, so that the language better fits the conduct it embraces
(discussed further below). The second is to provide a greater range of options
for discipline, particularly as between the options of (a) suspending an officer
without pay for 5 working days, and (b) reduction in rank or dismissal. I join
those who find it very difficult to understand why, between those poles,
discipline authorities and adjudicators have no middle ground of discipline to
consider.

A Separate Statute

Convenience and ease of reference are part of the reason that the attached proposals have
been drafted in the form of a separate statute. More fundamentally, however, this
approach also reflects my view, expressed at page 6 of my last Annual Report, that a
separate statute addressing the complaint process would be more consistent with the
independence of this office and its relationship to the Legislature. As noted above, I
believe I must remain conscious of my independence from the Solicitor General’s
Ministry since that Ministry is legally connected to police under other parts of the Police
Act, and its actions could potentially arise for review in the complaints process.

I appreciate that our system of responsible government requires a Minister of the Crown
to speak to amendments to any statute, and for this reason it is my view that the
appropriate Minister to undertake that task, after receiving my recommendation for
amendments through the Speaker of the Legislative Assembly, would be the Premier or
the Attorney General. This having been said, I very much welcome the Solicitor General
and his Ministry to comment on this White Paper before I produce a final set of
recommendations to the Legislature.

Other Issues

While Parts I-IV above address proposed statutory changes to Part 9, there are other
reform issues that are more properly addressed in regulation. It is my view that the most
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important of these is the recommendation of the Saanich Police Department to reform
some of the strong pejorative language in which certain disciplinary defaults are
expressed, such as “deceit” and “corrupt practice”. As Saanich points out in several
helpful examples®, the problem is not that these are inappropriate terms for certain
situations. The problem lies in the breadth of the conduct they encompass. If, as I have
proposed, reform should reflect a proper regulatory discipline model, it is only fair and
consistent that the use of terminology be more consistent with other professional conduct
statutes, and that there be a better fit between conduct and the terms used to describe that
conduct. While this is an issue for the Lieutenant Governor in Council to address by way
of regulation, I would be more than pleased to offer my assistance in the drafting of
appropriate provisions.

Consultation & Comment

Any person wishing to comment on this paper is requested to do so in writing no later
than April 15, 2005, after which I will consider all comments and make final
recommendations to the Legislature. I reserve the right during and after the consultation
period to solicit comment from and meet with knowledgeable persons, police and other
informed stakeholders.

Dirk Ryneveld, Q.C.
Police Complaint Commissioner

Dated: March 1, 2005 at Victoria, British Columbia

6 Saanich Police Department Submission to Special Committee, pp. 8-10.
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Draft

POLICE COMPLAINT ACT

Part 1 — Introductory Provisions

Definitions

1.

In this Act:

"adjudicator' means an adjudicator appointed under section 38;

"agent", in relation to a person who is a member of a trade union in which the
majority of employees is engaged in police duties, means an individual of the
person's choice and includes the trade union representative provided under the
applicable collective agreement, but does not include counsel for the person;
"board" means,

(a) in relation to a municipal police department, a municipal police board,

(b) in relation to a designated policing unit, the designated board established
for that designated policing unit, and

(c) in relation to a designated law enforcement unit, the designated board
established for that designated law enforcement unit;

"business day" means a day other than a Saturday or a holiday;

"chief constable' means the chief constable of a municipal police department or
other law enforcement agency designated by regulation.

"Code of Professional Conduct" means the prescribed code of conduct;

“commissioner” means the police complaint commissioner appointed under
section 3(1) or 8(1), or the commissioner’s delegate;

"complainant" means the person who submitted a complaint under section 15;

"complaint'" means a complaint submitted under section 15 and includes a report
made under section 46;



"complaint disposition' means the decision or resolution that concludes the
complaint process under this Part and includes

(a) a final decision under section 22 (7) to summarily dismiss a complainant's
complaint,

(b) an informal resolution that is final under section 24 (4),

(c) a disciplinary or corrective measure accepted by a respondent under
section 33 (5),

(d) a disciplinary or corrective measure that is final under section 36 (4) (b),
and

(e) a decision of an adjudicator under section 39 (16);

"conduct complaint" means an internal discipline complaint or a public trust
complaint;

"discipline authority" means,

(a) in relation to a municipal constable against whom a conduct complaint is
made, the chief constable of the municipal police department with which
the respondent is employed, or a delegate of that chief constable,

(b) in relation to a chief constable or a deputy chief constable against whom a
conduct complaint is made, the chair of the board by which the respondent
is employed,

(c) in relation to any other officer against whom a conduct complaint is made,
the person identified by regulation as the discipline authority for that
officer or class of officer, or

(d) in relation to a municipal police department about which a complainant
makes a complaint, the chair of the board that has authority over that
police department.

"disciplinary default" means a breach of the Code of Professional Conduct;

"final investigation report'" means the report provided by an investigating
officer under section 29 (6);

"internal discipline complaint' means a complaint that relates to the acts,
omissions or deportment of a respondent and that

(a) is not a public trust complaint, or



(b) is a public trust complaint that the commissioner, on application by a
discipline authority under s. 44(8), orders may be processed as an internal
discipline complaint.

"investigating officer' means the person who has conduct of an investigation of
a complaint;

"municipal constable" means a constable appointed under section 26 of the
Police Act;

"municipal police board" means a municipal police board established under
section 23 of the Police Act;

"municipal police department" means a municipal police department
established under section 26 of the Police Act;

"officer" or “police officer” means any police officer, constable, chief
constable, deputy chief constable or other law enforcement officer or class of law
enforcement officer to whom this Act applies in whole in part by regulation.

"public hearing" means a hearing arranged and set under sections 35 and 36;

"public trust complaint' means a complaint to the effect that a respondent has
committed a public trust default;

"public trust default" means conduct that would, if proved, constitute a
disciplinary default and that

(a) causes or has the potential to cause physical or emotional harm or financial
loss to any person,

(b) violates any person's dignity, privacy or other rights recognized by law, or
(c) is likely to undermine public confidence in the police;

"respondent" means an officer against whom a complaint is made or an officer
identified by the police complaint commissioner as a respondent under section 9
(13) of this Act, and includes a person who, under section 21, has resigned, retired
or transferred since an incident that is the subject of a complaint or investigation
under this Act.

"service or policy complaint" means a complaint to the effect that one or more
of the following are inadequate or inappropriate for or in relation to the conduct of

a municipal police department:

(a) its policies;



(b) its procedures;

(c) its standing orders;

(d) its supervision and management controls;
(e) its training programs and resources;

(f) its staffing;

(g) its resource allocation;

(h) its procedures or resources that are available to permit it to respond to
requests for assistance;

(1) any other internal operational or procedural matter.

Purposes and Interpretation
2(1) The purposes of this Act are as follows:

(a) to maintain public confidence in the police by creating an effective
legislative framework for handling complaints regarding the conduct of
police officers and complaints regarding service and policy issues;

(b) to enable the commissioner, an officer of the Legislature, to operate as an
independent, impartial and effective civilian authority to oversee and
ensure that the police complaint process is credible and accountable;

(c) to establish a police complaint process that is fair to police officers,
accessible to complainants, thorough and timely;

(d) to encourage the use of dispute resolution mechanisms to resolve
complaints informally where possible and appropriate; and

(e) to create a fair and credible complaint system to educate, to correct and
where appropriate, to discipline police officers who commit disciplinary
defaults.

(2) This Act shall be construed in a fashion that best ensures that the police
complaint process is effective and achieves the purposes listed in subsection (1).



Part 2 — Police Complaint Commissioner

Appointment of Police Complaint Commissioner

3(1) On the recommendation of the Legislative Assembly, the Lieutenant Governor
must appoint as the commissioner a person, other than a member of the Legislative
Assembly, to exercise the powers and perform the duties assigned to the
commissioner under this Act.

(2) The Legislative Assembly must not recommend a person to be appointed
commissioner unless a special committee of the Legislative Assembly has

unanimously recommended to the Legislative Assembly that the person be appointed.

(3) The commissioner is an officer of the Legislature.

Term of office

4  The commissioner must be appointed for a 6 year term, and may be reappointed
in the manner provided in section 3 for one further 6 year term.

Remuneration

5(1) The commissioner is entitled to be paid, out of the consolidated revenue fund,
a salary equal to the salary paid to the chief judge of the Provincial Court.

(2) The commissioner must be reimbursed for reasonable travelling and out of
pocket expenses necessarily incurred in discharging duties.

Pension

6(1) Subject to subsections (2) and (3), the Public Service Pension Plan, continued
under the Public Sector Pension Plans Act, applies to the commissioner.

(2) When calculating the amount of a pension under the Public Service Pension
Plan, each year of service as commissioner must be counted as 1 1/2 years of
pensionable service.

(3) Despite the accrual of 35 years of pensionable service, contributions to the
Public Service Pension Plan must continue for each additional year of service up to
35 years of contributory service.



Resignation, removal or suspension of police complaint commissioner

7(1) The commissioner may resign at any time by notifying the Speaker of the
Legislative Assembly or, if there is no Speaker or the Speaker is absent from British
Columbia, by notifying the Clerk of the Legislative Assembly.

(2) The Lieutenant Governor in Council must remove the commissioner from office
or suspend the commissioner for cause or incapacity on the recommendation of 2/3

of the members present in the Legislative Assembly.

(3) Ifthe Legislative Assembly is not sitting, the Lieutenant Governor in Council
may suspend the commissioner for cause or incapacity.

Acting police complaint commissioner

8(1) The Lieutenant Governor in Council may appoint an acting commissioner if
one of the following applies:

(a) the office of commissioner is or becomes vacant when the Legislative
Assembly is not sitting;

(b) the commissioner is suspended when the Legislative Assembly is not
sitting;

(c) the commissioner is removed or suspended or the office of the police
complaint commissioner becomes vacant when the Legislative
Assembly is sitting, but no recommendation is made by the Legislative
Assembly under section 47 (1) before the end of the session;

(d) the police complaint commissioner will be temporarily absent for more
than 90 days because of illness or any other reason.

(2) An acting police complaint commissioner holds office until the first of the
following occurs:

(a) aperson is appointed under section 3 (1);
(b) the suspension of the commissioner ends;

(c) the Legislative Assembly has sat for 20 days after the date of the acting
police complaint commissioner's appointment;



(d)

the commissioner returns to office after a temporary absence.

Powers and duties of police complaint commissioner

9(1) The commissioner is to oversee the effective handling of complaints and may
exercise the other powers conferred by this Act.

(2) Without limiting subsection (1), the commissioner is to

(a)
(b)

(c)
(d)

(e)

()

(2

(h)

(1)

W)

receive complaints from any source,

establish and maintain a record of complaints, including the complaint
dispositions relating to those complaints,

compile statistical information respecting all complaints,

regularly prepare reports of the complaint dispositions made or reached
during the reporting period, and make those reports available to the
public,

develop an outreach program and inform the public of the complaint
procedures provided by this Part and the functions and duties of the
commissioner,

accept and consider comments from any interested person respecting the
administration of this Part,

inform, advise and assist complainants, respondents, discipline
authorities, boards and adjudicators respecting the complaint process and
the handling of complaints,

periodically conduct reviews of the complaint process and make any
recommendations for improvement of that process in the annual report
under section 12,

establish procedures for mediation services to assist complainants and
respondents in achieving informal resolution of complaints and provide
those services to those parties,

perform any other duties imposed and exercise any other powers
provided by this Act.

(3) Without limiting subsection (1), the commissioner may do any of the following:

(a)

prepare and provide informational reports on any matter related to the
role of the police complaint commissioner;



(b)

(c)

(d)

(e)

®

(2

engage in or commission research on any matter relating to the purposes
of this Part;

make recommendations that a municipality, board or chief constable
examine and reconsider any written policies or procedures that may have
been a factor in an act or omission that gave rise to a complaint;

make recommendations to the Director of Police Services or the
Solicitor General that a review, study or audit be undertaken to assist
police departments or forces, or any designated policing unit or
designated law enforcement unit to which this Part is made applicable by
regulation of the Lieutenant Governor in Council, in developing training
or other programs designed to prevent recurrence of any problems
revealed by the complaint process;

make recommendations to the Lieutenant Governor in Council for a
public inquiry under the Inquiry Act if there are reasonable grounds to
believe that

(1) the issues in respect of which the inquiry is recommended are so
serious or so widespread that an inquiry is necessary in the public
interest,

(i1) an investigation conducted under this Part, even if followed by a
public hearing, would be too limited in scope, and

(iii) powers granted under the Inquiry Act are needed;

refer to Crown counsel a complaint, or one or more of the allegations in
a complaint, for possible criminal prosecution;

publish any decision of the commissioner in edited or unedited form,
and disclose information in his possession to any person or the public,
on such terms and conditions as the police complaint commissioner, in
his discretion, considers appropriate to carry out the purposes of this
Act.

(4) The commissioner may, before or after the time for the doing of anything
authorized or required to be done under this Act, grant one or more extensions of time
and where the matter is a public trust matter may, in his discretion, give any party to a
complaint or investigation an opportunity to make submissions prior to making a
decision under this subsection.

(5) In exercising the commissioner's powers and duties in relation to a public trust
complaint, including a public hearing in relation to a public trust complaint, the
commissioner or commissioner’s counsel may gather and receive information from



any person or source, including the parties and the discipline authority, in the manner
the commissioner considers appropriate including, without limitation, interviewing
and taking statements.

(6) The commissioner may issue binding directives to any person, other than an
adjudicator, regarding the practices and procedures that person is required to follow
pertaining to a matter covered by this Act.

(7) Without limiting the generality of subsection (6), the commissioner may issue
binding directives:

(a) respecting the procedures to be followed by persons receiving a
complaint;

(b) respecting the protocols, practices and procedures to be followed by
investigating officers in connection with the collection of evidence or
the taking of statements of witness officers and respondent officers;

(c) respecting the duties and responsibilities of officers where an external
investigation has been ordered;

(d) respecting the procedure to be followed by discipline authorities in
conducting discipline hearings;

(e) respecting the procedures to be followed for the purpose of informal
resolution of public trust complaints.

(8) The failure by a police officer to comply with a practice directive under
subsection (7) may be prescribed as a discipline default in the Code of Conduct
Regulation.

(9) The commissioner may apply to the British Columbia Supreme Court for an
order requiring a person to comply with a practice directive.

(10) Where an incident or event gives rise to several complaints by one or more
complainants, the commissioner may authorize a discipline authority to process and
investigate the matter as if it were a single complaint, subject to any terms and
conditions specified by the commissioner.

(11) Where a complainant or the commissioner is unable to identify a respondent
who was involved in a public trust incident, the commissioner may order that the
incident be investigated as if a respondent had been named, and in such a case:

(a) the commissioner may issue a written notice describing the alleged
public trust default;



(b) one or more respondents may be named by the commissioner at any
point in the investigation on his own initiative or if the investigating
officer advises the commissioner that he has reasonable grounds to
believe that one or more identifiable officers was involved in the
incident;

(c) any respondent so named is entitled to the rights granted in Part 4
commencing at the time he is named by the commissioner.

(12) Whether or not a complaint is submitted in writing and whether or not the
complaint is made in confidence under section 47,

(a) the commissioner may inform Crown counsel of any allegation in the
complaint that could constitute a criminal offence, and

(b) amunicipal or provincial constable may investigate any allegation in a
complaint that a criminal offence was or may have been committed.

(13) The commissioner may, at any time, order that the functions of a disciplinary
authority be exercised by another chief or deputy chief constable where the
commissioner is satisfied that the actions, statements or relationship of the proposed
disciplinary authority to a respondent have so tainted the necessary perception of
fairness and impartiality as to require an external discipline authority to be
appointed.

Staff of police complaint commissioner

10(1) The commissioner may appoint, in accordance with the Public Service Act,
employees necessary to enable the commissioner to perform the duties of the office.

(2)  For the purpose of the application of the Public Service Act to subsection (1)
of this section, the commissioner is deemed to be a deputy minister.

(3) The commissioner may appoint a deputy police complaint commissioner, who
may carry out the functions of the police complaint commissioner while the police
complaint commissioner is temporarily absent for a period of not more than 90 days
because of illness or any other reason.

(4) The commissioner may delegate, subject to any terms and conditions the
commissioner considers appropriate, any duty or power he may exercise under this
Act to the deputy commissioner, and may delegate any duty or power to any other
member of his staff except for the power to arrange a public hearing or order an
investigation, subject to the terms and conditions the commissioner considers
appropriate.

10



(5) The commissioner may incur reasonable office and other expenses as may be
necessary to discharge functions under this Act.

(6) The commissioner may retain consultants, mediators or other persons as may
be necessary to discharge functions under this Act, and may establish their
remuneration and other terms and conditions of their retainers.

(7)  The Public Service Act does not apply in respect of a person retained under
subsection (6) of this section.

(8) The commissioner may make a special report to the Legislative Assembly if
the commissioner considers that one or both of the following are inadequate for
fulfilling the duties of the office:

(a) the amounts and establishment provided for the office of police
complaint commissioner in the estimates;

(b) the services provided by the Public Service Employee Relations
Commission.

Privilege and confidentiality

11(1) The commissioner, every staff member and every person retained by the
commissioner under section 10 must not be required to testify or produce evidence
in any administrative or court proceeding, other than a criminal proceeding or a
proceeding before a special committee of the Legislative Assembly, about records
or information obtained in the discharge of any power or duty under this Act.

(2) Subsection (1) does not abridge the commissioner’s right to refuse in any
proceeding to give evidence protected by solicitor-client privilege, and does not
abridge counsel’s duty not to disclose information protected by solicitor-client
privilege without the written consent of the commissioner.

(3) Without limiting the generality of subsection (1), all records in the possession
or control of the commissioner are exempt from the civil disclosure process set out
in the British Columbia Rules of Court.

(4) Despite subsection (1) and despite anything in this Act:

(a) the court may require the commissioner to produce to the Supreme Court
the record of a proceeding that is the subject of an application for
judicial review under the Judicial Review Procedure Act,

(b) the commissioner may authorize commissioner’s counsel to tender

evidence in the counsel’s possession to the parties and to an adjudicator
for purposes of a public hearing under this Act,
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(c) the commissioner may, in the commissioner’s discretion and on any
terms or conditions the commissioner considers appropriate, release to
any person or to the public any information in his possession where he is
satisfied that such disclosure is necessary in the public interest.

Annual report

12(1) The commissioner must report annually to the Speaker of the Legislative
Assembly on the work of the police complaint commissioner's office.

(2) The Speaker must promptly lay each annual report before the Legislative
Assembly if it is in session and, if the Legislative Assembly is not in session when
the report is submitted, within 15 days after the beginning of the next session.

Immunity

13(1) Subject to subsection (2), no cause of action exists and no legal proceeding
for damages lies or may be commenced or maintained against the commissioner, his
employees, agents or any person acting under his direction because of anything done
or omitted:

(a) in the performance or intended performance of any duty under this Act
or the tribunal's enabling Act, or

(b) in the exercise or intended exercise of any power under this Act or the
tribunal's enabling Act.

(3)  Subsection (2) does not apply to a person referred to in that subsection in
relation to anything done or omitted by that person in bad faith.

Duty to cooperate

14(1) Every police officer has a duty to cooperate fully with the commissioner and
with any investigation under this Act.

(2) Without limiting the generality of subsection (1), the duty of cooperation
includes:

(a) prompt compliance with any written request by the commissioner for
any physical or electronic record, information or thing in that person’s

possession, custody or control;

(b) making and preserving duty reports in accordance with directives issued
by the commissioner, and promptly providing those reports upon written
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request of an investigator, discipline authority, adjudicator or the
commissioner; and

(c) where a public hearing has been arranged, attending before
commissioner’s counsel for an interview at the time and place directed
by the commissioner if the officer is not the public hearing respondent.

(3) A police officer who fails to comply with subsection (1) commits the
discipline default of neglect of duty.

(4) The failure or refusal of a police officer to comply with a direction or request
issued under this section makes the officer, on application to British Columbia
Supreme Court by the commissioner, liable to be committed for contempt as if in
breach of an order of the Court.

Part 3 — Processing of Complaints

Public complaints

15(1) A person, excluding an officer, may make a complaint under this Part

(a) against an officer, including a chief constable or deputy chief constable,
or

(b) about a municipal police department.
(2) A complaint may initially be made orally, but before the complaint is
processed under Part 4, 5 or 6, the complaint must be committed to writing,
submitted to one or more persons referred to in subsection (4), and include the
following information:

(a) the complainant’s name, address and signature;

(b) details of the complaint including the date, time and place of the
incident;

(c) the name and contact information of any witness known to the
complainant;

(d) the name of the officer(s) and the police department involved, if known.
(3) A complaint may be submitted in Form 1.

(4) A person may submit a complaint to any of the following:
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(a)
(b)
(c)

(d)

the commissioner;
the discipline authority;

the senior constable of the municipal police department with which the
respondent, if any, is employed or about which the complaint is made,
who is on duty at the time that the complaint is submitted,

any provincial, federal or local person, official or agency designated by
the police complaint commissioner for receiving complaints under this
Act.

(5) Ifacomplaint is submitted to a person referred to in subsection (4) (b), (c) or
(d), the person receiving the complaint must:

(a)

(b)

(©)

(d)

give the person any advice or information required under a directive
issued by the commissioner under section 9(7),

give the person any assistance the person may require in completing and
submitting the written complaint,

advise the person submitting the complaint that the complaint may also
be submitted to the commissioner, and

within 10 business days after receiving the completed complaint, deliver
a copy of the complaint as follows:

(1) if the complaint appears to be or to include a conduct complaint
against a chief constable, to the board by which that chief
constable is employed and to the commissioner, or

(i) 1in any other case, to the commissioner and to the chief constable of
the municipal police department about which the complaint is
made or with which the respondent is employed.

(6)  Where the person complains to the commissioner under subsection (4)(a),
subsections (5)(a), (b) and (d) apply to the commissioner.

(7) Where a person in subsection (4)(b) and (c) receives a complaint and fails to
comply with subsection (5), that officer commits the disciplinary default of neglect
of duty as prescribed in the Code of Conduct Regulation.

(8) If the commissioner is satisfied that a person has habitually instituted
vexatious or groundless complaints against police officers, the commissioner may,
after giving him or her an opportunity to be heard and despite anything in this Act,

order that:
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(a) any further complaint received from that person shall be forwarded to
the commissioner forthwith, and

(b) no further action need be taken under this Act in respect of a complaint
from that person unless and to the extent that the commissioner orders.

(9) The commissioner must give written reasons for an order under subsection

(8).
Characterizing record of complaint and notification

16(1) Promptly after receiving a written complaint under section 15, the chief
constable or his delegate must

(a) characterize the complaint as one or more of the following:
(1) a public trust complaint;
(i) an internal discipline complaint;
(iii) a service or policy complaint, and

(b) otherwise begin to process the complaint under this Act.

(2) In making a decision on characterization under subsection (1) (a), the chief
constable or his delegate may consult with the commissioner.

(3) Within 10 business days after making a decision on characterization under
subsection (1) (a), the chief constable or his delegate must send notice of that
decision to the commissioner and, if the characterization includes a conduct
complaint, also provide notice to the respondent that the complaint has been
submitted unless the recipient of the complaint under section 15(5)(d) determines
that notification could jeopardize an investigation into the complaint.

(4)  If the chief constable or his delegate withholds notice to a respondent under
subsection (3), he must advise the commissioner of the withholding and provide
reasons for it.

(5) The commissioner may order the discipline authority of the respondent to
provide the notice to the respondent and the discipline authority must, within 10
business days after becoming aware of that order, provide the required notice to the
respondent.

(6) The commissioner must review the decision on characterization under this
section and may

15



(a)
(b)

(©)

confirm the characterization,

overrule, with reasons, the characterization and independently
characterize the complaint, or

request further information.

(7)  The commissioner must

(a)

(b)

make a decision under subsection (6) (a) or (b) within 10 business days
after

(1)  receiving the decision on characterization, or

(i1)  if further information is requested under subsection (6) (c),
receiving that information, and

promptly after making a decision, provide notice of that decision to
(i) the discipline authority,
(i) the complainant, and

(ii1) the respondent, if any, unless a decision has been made under this
section to withhold notice of a complaint.

(8)  The decision of the commissioner under subsection (7) (a) or (b) is final
unless new information comes to the commissioner's attention, in which case the
police commissioner may

(a)
(b)

change the characterization of the complaint, and

make any other order allowed in relation to a complaint under this Part.

(9) Despite subsections (1) — (8), the commissioner may, on his own initiative, or
on application by the chief constable or the respondent officer, order that the
complaint process be terminated prior to or during the characterization stage if the
commissioner determines that:

(a)

(b)

the conduct, if proven, would not raise a public trust, internal discipline
or service and policy matter within the scope of this Act,

the complaint relates to a matter which has already been the subject of a

complaint under this Act and is being, or has been, finally disposed of,
or
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(c) the complaint has no air of reality, is repetitive or is made for a
frivolous, vexatious or other improper purpose.

(10) The commissioner must give written reasons for an order made under
subsection (9).

Withdrawal of complaint

17(1) A complainant who wishes to withdraw a complaint may at any time deliver
a written notice of withdrawal to the discipline authority or the commissioner, or
both.

(2)  If the notice of withdrawal under subsection (1) is delivered only to the
discipline authority, the discipline authority must, within 10 business days after
receipt, provide a copy of that notice to the commissioner.

(3) If'the notice of withdrawal under subsection (1) is filed only with the
commissioner, the commissioner must, within 10 business days after receipt,
provide a copy of that notice to the discipline authority.

(4) After receiving a notice of withdrawal under subsection (1) or (2), the
commissioner must, if the commissioner suspects that the notice of withdrawal may
have been made under duress, make reasonable efforts to determine if duress was
involved.

(5)  If the commissioner determines that the notice of withdrawal was made under
duress, the commissioner must order the discipline authority to conduct an
investigation into one or more of the allegations in the complaint and to proceed
with processing the complaint under this Part.

(6) If the commissioner determines that the notice of withdrawal was not made
under duress, the commissioner may provide directions to the discipline authority
with respect to the complaint.

(7)  Directions provided under subsection (6) may, without limitation, include
directions that the discipline authority conduct an investigation into any or all of the
allegations in the complaint.

(8)  The discipline authority must comply with any order made under

subsection (5) or direction provided under subsection (6) and may, if and to the
extent that it is not in conflict with that order or direction,

(a) continue to process the complaint under this Part, or

(b) summarily dismiss the complaint under section 22.
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(9)  Subject to subsection (10), and despite any other provision of this Part, if the
discipline authority continues to process a complaint after a notice of withdrawal is
filed by the complainant under subsection (1), the complainant is not entitled to
receive any records created after the date on which the notice of withdrawal is filed.

(10) Ifa public hearing is arranged in respect of a complaint referred to in
subsection (1) and the complainant is required to be a witness at the public hearing,
the complainant is entitled, on a request made to the discipline authority before the
date of the public hearing, to receive all of the records, reports and notices that the
complainant would otherwise have received during the processing of the complaint.
Protection of sensitive law enforcement information
18(1) Despite anything in this Act, where the commissioner is satisfied, on ex parte
application from any police officer or police agency, that disclosure of law
enforcement information to a complainant would be contrary to the public interest,
the commissioner may order that information not be disclosed to the complainant and
other persons, or that it be disclosed on such terms and conditions as the
commissioner specifies.
(2) Where the commissioner issues an order under subsection (1):
(a) acopy of that order shall be provided to the complainant, and
(b) the commissioner must take such reasonable safeguards regarding his

own access to such information as to ensure its protection and
confidentiality.

Part 4 — Public Trust Complaints
Definitions
19  In this Division:
“complainant” does not include a third party complainant.

"third party complainant" means a person who has made a public trust complaint
but who is not personally adversely affected by the conduct complained of.

Third party complainants

20(1) Third party complainants have no rights under this Part unless and to the
extent that the commissioner or an adjudicator so orders on being satisfied that good
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cause exists and that conferring such rights would not unduly prejudice a respondent
or the public complaint process in this Part.

(2) A third party complainant may not be granted greater rights under subsection
(1) than a complainant may be entitled to under this Act.

Resignation, retirement or transfer of officer

21(1) A public trust complaint against a respondent who, since the incident
complained of, has resigned, retired or transferred to another municipal police force,
must be processed as a public trust complaint under this Part despite the resignation,
retirement or transfer unless the commissioner orders otherwise.

(2)  Where the respondent has transferred from one municipal police force to
another since the incident complained of, the officer must be disciplined as if he
committed the discipline default in the service of the force to which the officer has
transferred.

(3) Where the respondent has resigned or retired since the incident complained of,
the investigation may be conducted by either the respondent’s former police force
or by the force to which he has transferred, despite the resignation, retirement or
transfer of the respondent.

(4) If the chief constables of the forces referred to in subsection (3) cannot agree
on which jurisdiction is to process the complaint, the commissioner must determine
the matter.

(5) Where disciplinary or corrective measures cannot be taken against a
respondent because the respondent has resigned or retired, a discipline default may
still be recorded on the officer’s record of service and the discipline authority or an
adjudicator may permanently disqualify the respondent from exercising the
functions of a municipal police officer, or may do so for any lesser period deemed
appropriate.

(6)  Where the commissioner is satisfied that an investigation under subsection (1)
would not be in the public interest, the commissioner may order that a complaint
against a respondent who has since retired, resigned or transferred need not be
investigated, that it be investigated as a no fault inquiry under this Act, or that any
investigation be terminated and that no decision need be made by the discipline
authority.

Summary dismissal

22(1) A discipline authority may summarily dismiss a public trust complaint after
the complaint has been characterized, whether or not the complainant or third party
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complainant has filed a notice of withdrawal under section 15, if the discipline
authority is satisfied that

(a) there is no reasonable likelihood that further investigation would
produce evidence of a public trust default,

(b) the complaint concerns an act or omission that, to the knowledge of the
complainant or third party complainant, occurred more than 12 months
before the complaint was made.

(c) the complaint has no air of reality, is repetitive or is made for a
frivolous, vexatious or other improper purpose or motive.

(2)  Subject to this section, a public trust complaint that has been summarily
dismissed under subsection (1) must not be investigated or further investigated
under this Division, but nothing in this subsection prevents further action being
taken in relation to any internal discipline component or service or policy
component of the complaint.

(3) If adiscipline authority decides to summarily dismiss a public trust complaint,
the discipline authority must, within 10 business days after making that decision,
provide to the complainant, the respondent and the commissioner written notice of
the discipline authority's decision, the reasons for it and the recourse that is available
to the complainant under this Part.

(4) A complainant may apply to the commissioner for a review of the decision of
a discipline authority to summarily dismiss his or her complaint under this section.

(5) An application for a review under subsection (4) must be filed with the
commissioner within 30 days after the date of the notice provided under
subsection (3).

(6)  Whether or not an application for a review is filed with the commissioner in
relation to a public trust complaint that is summarily dismissed under this section,
the commissioner must, within 60 days after the date of the notice provided under
subsection (3),

(a) examine the discipline authority's decision and the reasons for the
summary dismissal, and

(1) confirm the discipline authority's decision, or
(i) if the commissioner concludes that it is in the public interest to

investigate the complaint, order the discipline authority to conduct
an investigation into the complaint.
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(b) notify in writing the discipline authority, the complainant and the
respondent of the outcome and reasons resulting from commissioner's
examination under paragraph (a).

(7)  The decision of a discipline authority to summarily dismiss a public trust
complaint is final and the complaint is deemed to have been dismissed unless

(a) an application for review is received by the commissioner under
subsection (5),

(b) the commissioner makes an order under subsection (6) (a) (ii) or section
26, or

(c) the discipline authority reconsiders the summary dismissal decision after
consultation with the office of the commissioner, or based on new
information.

(8)  Whether or not, within the time required by this section, an application for
review is received under subsection (5) or an order is made under subsection (6) (a)
(1), the commissioner may at any time order a discipline authority to investigate a
public trust complaint that has been summarily dismissed if new information is
received that, in the opinion of the commissioner, requires an investigation.

(9)  On receiving new information and ordering a discipline authority to
investigate a public trust complaint under subsection (8), the commissioner must
notify in writing the discipline authority, the complainant and the respondent of the
nature of the new information and the reasons for ordering the investigation.

(10) The discipline authority to whom an order under subsection (6) (a) (ii) or (8)
is directed must conduct the investigation ordered.

Informal resolution

23(1) Unless the complaint is summarily dismissed under section 22, the
discipline authority must, promptly after receiving a public trust complaint, and
may, at any later time, determine whether an informal resolution of the complaint is
appropriate.

(2) Ifan informal resolution is determined to be inappropriate, the discipline
authority must proceed with an investigation of the complaint under section 25
or 26.

(3)  Subject to subsection (4), if an informal resolution is determined to be
appropriate, the discipline authority must seek the consent of the complainant and
the respondent to informal resolution.
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(4) The discipline authority must not proceed with an informal resolution of a
complaint referred to in subsection (1) unless the complainant and the respondent
consent to that procedure.

(5) The discipline authority may, for the purposes of informally resolving a
complaint under this section, do one or both of the following:

(a) use any one or more means of alternate dispute resolution;
(b) enlist the assistance of a neutral and independent person as mediator.

(6) Informal resolution must be pursued in accordance with any directives
respecting informal resolution that are established by the commissioner.

(7) Complainants have the right to seek advice before and during an attempt to
informally resolve a complaint under this section and the discipline authority must
inform the complainant of that right at the time that the complainant's consent to the
process is being sought.

(8) The commissioner must make available a list of support groups and neutral
dispute resolution service providers and agencies that may assist complainants with
the informal resolution process under this section, and the person with whom a
public trust complaint is lodged must provide that list to the complainant when the
complaint is lodged.

(9) In the informal resolution process, a complainant may enlist the assistance of
a support person of the complainant's choice or may ask the commissioner to
appoint a support person for the complainant.

(10) A support person, enlisted or appointed under subsection (9), may

(a) be present at any interview about the complaint and at any mediation or
informal resolution session, and

(b) participate at any of those sessions with the consent of the respondent.

(11) The complainant or respondent may ask the commissioner to appoint a
mediator, if one has not already been enlisted under subsection (5) (b), and the
commissioner may appoint a mediator if the commissioner considers it appropriate.

(12) No oral or written statement made or given by any person in the course of an
attempt to resolve the complaint informally may be used or received as evidence in
any civil, criminal or administrative proceeding, including, without limitation, a
public hearing.
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(13) Without limiting subsection (12), an apology by the complainant or
respondent must not be admitted into evidence or construed as an admission of fault
at any subsequent civil, criminal or administrative proceeding or in any subsequent
proceeding under this Act.

(14) Whether or not a complaint is resolved informally under this section, the
discipline authority must notify the complainant, the respondent and the
commissioner of the results of any attempt at informal resolution.

(15) The commissioner may, at any time, direct a complainant and a respondent to
participate in a mandatory informal resolution process, and the commissioner may
suspend the investigation and the timelines set out in the Act until the resolution
process is complete.

(16) An informal resolution process referred to in subsection (15) is subject to
subsections (12) and (13) and subject to any practice directives excluding certain
types of complaints from mandatory informal resolution.

(17) The costs of a dispute resolution process under subsections (5), (11) or (15)
are to be paid by the municipality out of which the complaint arises.

Reaching resolution through informal resolution process

24(1) Subject to subsection (3), a complaint is resolved when the complainant and
the respondent

(a) sign a letter consenting to the resolution of the complaint in the manner
set out in the letter, and

(b) provide that letter to the discipline authority, with a copy to the
commissioner.

(2)  Within 10 business days after signing the letter referred to in subsection (1), a
signatory to that letter may, by written notice of revocation to the discipline
authority or the commissioner, revoke the signatory's consent to the informal
resolution.

(3) Ifaconsent to an informal resolution is revoked under subsection (2),
(a) the resolution is of no effect, and
(b) the recipient of the notice of revocation must, within 10 business days
after receiving the notice, provide notice of the revocation to those of the

commissioner, the discipline authority, the complainant and the
respondent who are not aware of that revocation.

23



(4)  Unless the complainant or the respondent revokes consent under

subsection (2), the informal resolution set out in the letter signed under subsection
(1) is final and binding on them after the expiration of the period referred to in
subsection (2).

(5) No disciplinary action may be taken against a respondent as a result of an
informal resolution of a complaint until the informal resolution has become binding
under subsection (4).

(6) A complaint that is resolved by informal resolution must not be entered in a
respondent's service record of discipline, but may be entered in a respondent's
personnel file.

(7) A record respecting an informal resolution that is entered in an officer's
personnel file may only be opened

(a) for the purposes of deciding whether a subsequent attempt at informal
resolution is appropriate, or

(b) for personnel matters unrelated to discipline.

(8)  The terms of any informal resolution must be submitted to the commissioner
for approval, and in deciding whether to grant approval, the commissioner may
undertake such inquiries of persons, including the parties to an informal resolution,
as the commissioner considers appropriate.

(9) Where the commissioner concludes that an informal resolution is contrary to
the public interest, the commissioner may, without disclosing the content of
informal resolution discussions, refuse to approve the informal resolution and may
order the discipline authority to continue to process the complaint.

(10) The commissioner must make a decision whether to refuse or approve an
informal resolution within 30 business days of receiving a copy of the informal
resolution, unless the commissioner notifies the parties, in advance of the deadline,
that he requires additional time to make his decision.

(11) Where the commissioner is satisfied that there is new evidence and that
exceptional circumstances exist, the commissioner may order an investigation or
public hearing into any matter despite any prior informal resolution and approval by
the commissioner.

Investigation of public trust complaints
25(1) Subject to sections 20 and 24, if a public trust complaint is submitted under

this Part, the discipline authority must promptly initiate an investigation into the
complaint if
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(a) informal resolution of the complaint is not attempted or is unsuccessful,
or

(b) the discipline authority is ordered to conduct an investigation by the
commissioner.

(2) Ifan investigation is not initiated within 45 days after the complaint is
submitted to the discipline authority, the discipline authority must notify the
commissioner of the reasons for the delay.

(3)  The discipline authority must refer an investigation into a public trust
complaint to another municipal police department if the discipline authority
considers an external investigation is necessary in order to preserve public
confidence in the complaint process.

Commissioner’s power to order investigations

26(1) Despite any other provision of this Act, whether or not a matter involves a
public trust complaint and whether or not a public hearing has been arranged, the
commissioner may, at any time:

(a) order an investigation into the conduct of an officer, whether or not a
complaint has been made, or

(b) order a new investigation or an investigation by another municipal
police department or the provincial police force if the commissioner
concludes:

(i) that the original investigation was inadequate or unreasonably
delayed, or

(i1) that a new or external investigation is otherwise in the public
interest.

(2)  The chief constable of a municipal police department and the commanding
officer of the provincial police force are under a duty to comply with an order issued
to them under subsection (1).

(3)  Where the commissioner issues an order under subsection (1), the
commissioner may make consequential orders, including orders:

(a) that any existing investigation under the Act shall cease and that all
existing information or evidence secured pertaining to that investigation
be made available to or delivered to the commissioner or to the new
investigating officer,
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(b) that any investigating officer with prior conduct of the investigation
shall attend for an interview with the commissioner or the new
investigating officer.

(4) The commissioner must give reasons for an order under subsection (1) unless
he concludes that the giving of reasons would undermine the ordered investigation.

(5) The costs of an investigation ordered under this section are to be paid by the
police force required to undertake the investigation unless the commissioner makes
an order that costs be paid by another force or that they be shared between police
forces.

Investigating officer

27(1) Subject to subsection (2), the investigating officer charged with
investigating a public trust complaint against an officer must be appointed:

(a) by the chief constable of the police force or police department with
which the officer is employed,

(b) by the commanding officer of the provincial police force, if the
investigation is conducted by the provincial police force, or

(c) ifthe investigation is an external investigation, by the chief constable of
the police department conducting the external investigation.

(2) A person must not be appointed as investigating officer under subsection (1) if

(a) the person's rank is not equal to or higher than the rank of the
respondent, or

(b) the person has a connection with the complaint.

(3) Ifthe discipline authority requests a report referred to in section 29, the
investigating officer appointed to conduct the investigation must promptly provide
the discipline authority with any information necessary for the discipline authority to
comply with section 29 (1) and (5).

Administrative search and seizure

28(1) For any purpose of this Act, an investigating officer may, if he or she has
reasonable grounds to believe that it is necessary to do so, and, after informing the
chief constable in writing of his intention to do so, enter without a warrant onto
premises or property owned or occupied by a municipal police force and examine
there books of account, records, documents, work, material and other things related
to the investigation, and the persons in those premises shall
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(a) answer all questions concerning those matters put to them; and

(b) produce for inspection and copying books of account, physical or
electronic records, documents, work, material and other things related to
that investigation.

(2) Where a justice of the peace or a judge of the Provincial Court is satisfied, by
written information ex parte upon oath of an investigating officer that there are
reasonable grounds to believe that there is in a building, receptacle or place
anything relevant to an investigation under this Act or to the commission of a
disciplinary default under this Act or the Code of Professional Conduct Regulation,
the justice may issue a warrant, in the prescribed form, authorizing the person
named therein to search the building, receptacle or place for any such thing, and to
seize the thing and use it for any purpose pertaining to this Act.

(3) Any person who conceals or intentionally destroys physical or electronic
documents or things relating to an investigation commits an offence.

Reports during investigations and extensions of investigations

29(1) Unless subsection (2) applies, the discipline authority must report to the
complainant, the respondent and the commissioner on the progress of an
investigation conducted under section 25 or 26 by providing to them

(a) an initial report within 45 days after the initiation of the investigation,
and

(b) follow-up reports for so long as the investigation continues and at least
once every 45 days after the date of the initial report.

(2)  Subject to subsection (4), a report must not be sent to the complainant or
respondent under subsection (1) if the discipline authority considers that sending the
report to that person would hinder the investigation.

(3) If'the discipline authority withholds a report under subsection (2), the
discipline authority must advise the commissioner of the withholding and provide
reasons for it.

(4) The commissioner may order the discipline authority to provide a report under
subsection (1) to a person referred to in subsection (2) and the discipline authority
must, within 10 business days after becoming aware of that order, provide the
required report to the person.

(5) In addition to the reports provided under subsection (1), the commissioner
may at any time request a progress report on an investigation and the discipline
authority must provide that report to the commissioner within 10 business days after
receiving that request.

27



(6)  Within 10 business days after the conclusion of an investigation, the
investigating officer must complete a report of the investigation, including in it his
or her findings, conclusions, recommendations and any prescribed matters, and must

(a) provide that final investigation report and any other prescribed records
to the discipline authority, and

(b) if the investigation was conducted under section 9(10) or section 26,
provide a copy of that final investigation report and any other prescribed
records to the commissioner.

(7)  The investigating officer must complete and submit the final investigation
report:

(a) in the case of an investigation ordered by the commissioner, by the date
specified in the investigation order,

(b) in the case of a complaint submitted under section 15, within 6 months
from the date the complaint was submitted to the chief constable.

Reassignment or suspension pending an investigation and hearing

30(1) Ifan officer is being investigated as a result of an allegation that that person
committed an offence under a federal or provincial enactment or as a result of a
complaint against that person under this Act, the discipline authority for that person
may, until the completion of that investigation, reassign or suspend the person with
his or her pay, if

(a) the discipline authority considers that

(1) reassignment or suspension of the person is needed to protect
officers or other persons from the risk of harm,

(i) failure to reassign or suspend the person is likely to bring the
reputation of a municipal police department or other law

enforcement organization as a whole into disrepute, or

(i11) there are grounds to believe that the person is incapable of carrying
out his or her regular duties as an officer, and

(b) the discipline authority considers that there is no reasonable alternative
available.

(2) During a period of suspension from duty, an officer must not exercise powers
as an officer and must not wear or use the uniform or equipment of an officer.
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(3) At the earliest opportunity, and in any event within 10 business days after the
suspension, the discipline authority must decide whether the suspension is to
continue in effect or is to be rescinded with or without conditions.

(4) Unless subsection (5) applies, an officer under suspension must receive his or
her pay and allowances for the number of days he or she would have worked during
the period of suspension had the suspension not been imposed.

(5) The board may, at any time, discontinue the pay and allowances of an officer
who is under suspension if the allegation in response to which the suspension was
imposed would, if proved, constitute a criminal offence or if the board otherwise
concludes that there are strong reasons in the public interest not to do so.

(6)  Written notice of a decision by the board to discontinue the pay and
allowances of an officer must be given promptly to the officer, and that officer may,
within 10 business days after receipt, request a hearing before the board.

(7)  Within 30 days after receiving a request under subsection (6), the board must
hold a hearing to review the decision to discontinue pay and allowances.

(8)  The officer who requests a hearing under subsection (6) may appear at the
hearing personally or by counsel or agent.

(9)  An officer must receive his or her full pay and allowances for any unpaid
period of suspension if

(a) the suspension related to an investigation resulting from an allegation
that he or she committed an offence under a federal or provincial
enactment,

(b) he or she is acquitted of all charges in proceedings before a criminal
court or the charges are withdrawn, stayed or otherwise not proceeded
with, and

(c) no disciplinary or corrective measures are imposed on him or her for the
acts or omissions that constituted the alleged offence.

(10)  Where an officer to whom this Act applies is not employed by a board, the

board’s functions as described in this section shall be exercised by the person or body
designated for that purpose by regulation as if it were a board.
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Disclosure of documents
31(1) Within 10 business days after receiving the final investigation report, the
discipline authority must provide to the complainant and to the respondent a

summary of that report, including

(a) aconcise factual account of any incident that brought about the
complaint,

(b) a brief account of the investigative steps taken, and

(c) abriefaccount of the findings, conclusions and recommendations
contained in that report,

and the discipline authority may sever from the summary provided any portions of
the report that may be excepted from disclosure under the Freedom of Information
and Protection of Privacy Act.

(2)  The discipline authority must promptly after receipt provide the commissioner
with a complete unedited copy of the final investigation report and, subject to

subsection (3), provide the commissioner with any other record that

(a) concerns the complaint and the complainant or the third party
complainant, as the case may be, and

(b) is in the custody or control of its municipal police department or, as the
case may be, in the custody and control of its municipal police
department and of the investigating officer's police force or police
department,

including, without limitation,

(c) all related records,

(d) all reasons for imposing or not imposing disciplinary or corrective
measures in relation to the complaint,

(e) all written policies or procedures that may have been a factor in the act
or omission that gave rise to the complaint, and

(f) the respondent's service record of discipline.
(3) By agreement between a discipline authority and the commissioner, the

requirement imposed on the discipline authority to provide the commissioner with a
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record referred to in subsection (2) may be satisfied if unlimited access to,
inspection and production of the record is granted by the discipline authority to the
satisfaction of the commissioner.

(4)  Within 10 business days after receiving the summary of the final investigation
report referred to in subsection (1), the complainant or respondent may apply to the
commissioner for disclosure of all or part of the report.

(5) The commissioner may order the discipline authority to disclose information
requested under subsection (4) if the commissioner considers that

(a)

(b)

disclosure is necessary for the applicant to pursue rights granted by this
Act, and

disclosure is appropriate having regard to the factors set out in Part 2 of
the Freedom of Information and Protection of Privacy Act.

Notice to respondent and complainant

32(1) Within 10 business days after receiving a final investigation report, the
discipline authority must determine if the evidence contained in that report is
sufficient to warrant the imposition of disciplinary or corrective measures and must,

(a)

(b)

if it is determined that disciplinary or corrective measures are warranted,
serve notice to that effect on the respondent and send a copy of that
notice by registered mail to the complainant, or

if it is determined that disciplinary or corrective measures are not
warranted, send notice to that effect by registered mail to the respondent
and the complainant, and subsection (4) applies.

(2) A notice provided under subsection (1) (a) must set out

(a)

(b)

(c)

(d)
(e)

the nature of the complaint in sufficient factual detail to identify the
incident,

the alleged discipline defaults, identifying those sections of the Code of
Professional Conduct alleged to be breached,

whether the complaint was dealt with as a public trust complaint or as an
internal discipline complaint,

whether a prehearing conference will be offered, and

a description of the response proposed by the discipline authority to each
alleged discipline default.
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(3) A complainant who is aggrieved by the determination made by the discipline
authority under subsection (1) (b) may file with the commissioner a written request
for a public hearing in accordance with section 37 (1) (b) and section 37 (2) applies.

(4)  Unless the commissioner arranges a public hearing, a determination made
under subsection (1) (b) is final and conclusive and is not open to question or review
by a court on any ground.

Pre-hearing conferences

33(1) If'the discipline authority considers that the evidence contained in a final
investigation report is sufficient to justify the imposition of disciplinary or corrective
measures against a respondent and the discipline authority has complied with
section 32 (1) and (2), the discipline authority may offer the respondent a
confidential, without prejudice, pre-hearing conference to determine whether the
respondent is willing to admit a public trust default and, if so, what disciplinary or
corrective measures the respondent is willing to accept.

(2) A pre-hearing conference must not be offered if the discipline authority
concludes that

(a) the complaint against the respondent is sufficiently serious to warrant
dismissal or reduction in rank, or

(b) a pre-hearing conference would be contrary to the public interest.

(3) The discipline authority must make the decision whether to offer a pre-hearing
conference no later than 10 business days after receiving the final investigation
report, and if a pre-hearing conference is to be held, the respondent must accept and
the pre-hearing conference must take place no later than 30 days after the discipline
authority has received the final investigation report.

(4) If arespondent accepts an offer for a pre-hearing conference under
subsection (1), the respondent may be accompanied at the pre-hearing conference by
one or both of the following:

(a) anagent;

(b) the respondent's counsel.
(5) A discipline authority must use the principles and guidelines set out in the
Code of Professional Conduct in proposing and approving any disciplinary or

corrective measures under this section.

(6) Ifdisciplinary or corrective measures are accepted by a respondent and
approved by the discipline authority at a pre-hearing conference in relation to any
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alleged discipline default respecting the complaint lodged, the discipline authority
must,

(a) within 10 business days after the pre-hearing conference, serve on the
complainant, or send to the complainant by registered mail, and provide
the commissioner with, a report that sets out

(1) for each alleged discipline default,
(i) any disciplinary or corrective measure accepted and approved, and

(i) any policy change being considered by the discipline authority in
respect of the matter,

(iv) the reasons for the proposed measures or policy changes,

(iii) any noted aggravating and mitigating factors in the case, subject to
severing those portions of the disposition record that may be
excepted from disclosure under the Freedom of Information and
Protection of Privacy Act, and

(iv) the recourse available to the complainant under this section, and

(b) if the resolution is final and conclusive under subsection (7), record on
the respondent's service record of discipline the respondent's admission,
any disciplinary or corrective measure approved and the fact that the
measure was voluntarily accepted by the respondent.

(7)  Disciplinary or corrective measures accepted by a respondent and approved by
the discipline authority at a pre-hearing conference constitute a resolution of the
matter and, unless a public hearing in respect of the complaint is arranged by the
commissioner, the resolution is final and conclusive and is not open to question or
review by a court on any ground.

(8) Within 30 days of being served with a report under subsection (5), a
complainant may file with the commissioner a written request for a public hearing
in accordance with section 37 (1) (¢) and section 37 (2) applies.

(9) The commissioner must make a decision on an application under subsection
(6) within 60 days from receiving the application, or on his own motion within 90
days of being served with a report under subsection (5), but the commissioner may
reopen consideration of the matter at any time if new information comes to the
attention of the commissioner.
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Convening discipline proceedings
34(1) Subject to subsection (2), if it is determined under section 32 (1) (a) that
imposition of disciplinary or corrective measures against a respondent is warranted
and a pre-hearing conference is not offered or held under section 33 or, if held, does
not result in a resolution of all alleged discipline defaults respecting the complaint,
the discipline authority must

(a) convene and preside at a discipline proceeding,

(b) provide to the complainant at least 15 business days' notice of the
discipline proceeding, and

(c) serve the respondent with at least 15 business days' notice, in the
prescribed form, of the discipline proceeding.

(2) Despite subsection (1), where a discipline authority has participated in a pre-
hearing conference under section 33 and the pre-hearing conference has not resolved
the complaint, the discipline proceeding must be conducted by the chief constable of
another municipal department unless the respondent consents to the discipline
authority conducting the discipline hearing.
(3) Ifatany time a public hearing is arranged by the commissioner in respect of a
matter that is the subject of a discipline proceeding under subsection (1), the
discipline authority must cancel the discipline proceeding.
(4) At any time before a discipline proceeding is held under this section, the
complainant may make written or oral submissions to the discipline authority
respecting the complaint, the adequacy of the investigation and the range of
disciplinary or corrective measures that should be considered.
(5) The following persons may attend a discipline proceeding under this section:
(a) the commissioner or the commissioner's delegate;
(b) the respondent's agent or counsel, or both.
(6) The following persons must attend a discipline proceeding under this section:
(a) the respondent;
(b) the discipline authority;

(c) the investigating officer.

34



(7) A discipline proceeding must be conducted within 60 days from the date that
the discipline authority was served with the final investigation report.

Conduct of discipline proceedings

35(1) Each alleged discipline default respecting the complaint, other than those
resolved at a prehearing conference held in respect of the matter under section 33,
must be read to the respondent at a discipline proceeding, and the respondent must
be asked to admit or deny the alleged discipline default.

(2) No witnesses, other than the respondent and the investigating officer who
prepared the final investigation report, may be called at a discipline proceeding and
the only records that may be presented are the records tendered by the respondent,
the final investigation report, any separate reports prepared respecting the
investigation and any other relevant written records, from which reports and records
may be severed any portions that may be excepted from disclosure under the
Freedom of Information and Protection of Privacy Act.

(3) The respondent, or his or her agent or counsel, if any, may

(a) ask questions of the investigating officer who prepared the final
investigation report, and

(b) make submissions concerning the complaint, the adequacy of the
investigation and the range of disciplinary or corrective measures that
should be considered.

(4) The investigating officer and the discipline authority may ask questions of the
respondent at a discipline hearing.

(5) A discipline proceeding must be electronically recorded, and carried out in
camera.

(6)  The discipline authority may retain legal counsel to provide him or her with
confidential procedural and legal advice regarding the conduct of the proceeding.

(7) A discipline authority may suspend the discipline hearing where significant
new evidence is tendered at the hearing that causes the discipline authority to
conclude that further investigation is required before the discipline authority makes
a finding under this section.

(8) At the conclusion of a discipline proceeding under this section, the discipline
authority must

35



(a)

(b)
(c)

in relation to each alleged discipline default under subsection (1), make
a finding as to whether the discipline default has been proved on the
civil standard of proof,

record those findings in the prescribed form, and

invite and hear submissions from the respondent, or his or her agent or
counsel, and a recommendation from the investigating officer, as to
appropriate disciplinary or corrective measures for each discipline
default found to be proven under paragraph (a).

(9) Within 10 business days after hearing submissions from the respondent, or his
or her agent or counsel and a recommendation from the investigating officer, at the
conclusion of a discipline proceeding under subsection (5), the discipline authority

must

(a)

(b)

(c)

(d)

propose disciplinary or corrective measures for each discipline default
found to be proven under subsection (5) (a),

record those proposed measures and the date in a disposition record in
the prescribed form,

include in the disposition record any aggravating or mitigating factors in
the case, and

serve a copy of the disposition record on the respondent.

Review of discipline proceedings

36(1) Within 10 business days after the date of the disposition record referred to in
section 35 (9), the discipline authority must

(a)

serve on the complainant or send to the complainant by registered mail a
report setting out

(1) the findings of the discipline authority under section 35 (8) (a),

(i1) any disciplinary or corrective measures proposed by the discipline
authority under section 35 (9) (a) and any policy changes being
considered by the discipline authority in respect of the complaint,

(i11) the reasons for the proposed measures or policy changes,

(iv) any noted aggravating and mitigating factors in the case, subject to
severing those portions of the disposition record that may be
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excepted from disclosure under the Freedom of Information and
Protection of Privacy Act, and

(v) the recourse available to the complainant under this section, and
(b) provide the commissioner with the entire unedited record of the
proceedings, an unedited copy of the disposition record and a copy of

the report sent to the complainant under paragraph (a).

(2)  After receiving the records and report referred to in subsection (1) (b), the
commissioner may

(a) order that the discipline authority provide to the commissioner further
reasons justifying the particular disciplinary or corrective measures
imposed, and

(b) provide those further reasons to the complainant and the respondent.

(3) A respondent or complainant who is aggrieved by the disposition of a public
trust complaint proposed by a discipline authority in a disposition record may file
with the commissioner a written request for a public hearing in accordance with
section 37 (1) (a) or (d), as the case may be, and section 37 (2) applies.

(4)  Unless a public hearing is arranged by the commissioner,

(a) the complainant and respondent referred to in this section are deemed to
have accepted the proposed disposition,

(b) any disciplinary or corrective measures proposed under
section 35 (9) (a) are final and binding, and

¢) the proposed disposition is final and conclusive and is not open to
prop p p
question or review by a court on any ground.

Request for a public hearing

37(1) A written request for a public hearing must be received by the
commissioner,

(a) in the case of a respondent, within 30 days after receiving the disposition
record under section 35 (9),

(b) in the case of a complainant seeking a public hearing under
section 32 (3), within 30 days after the later of
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(i) the date on which the complainant received the notice under
section 32 (1), and

(i) the date on which the complainant receives the information
disclosed by the commissioner under section 31 (5) or receives the
decision of the commissioner that no further information will be
disclosed,

(c) in the case of a complainant seeking a public hearing under
section 33 (7), within 30 days after receiving the report provided under
section 33 (5) (a), or

(d) in the case of a complainant seeking a public hearing under
section 36 (3), within 30 days after receiving the report provided under
section 36 (1) (a).

(2) Despite subsection (1), the commissioner may extend the period within which
a public hearing may be requested if the commissioner considers that there are
reasonable grounds for the delay in making the request.
(3) The commissioner must arrange a public hearing under section 38 if
(a) the request for a public hearing is made by a respondent and a
disciplinary or corrective measure of dismissal, reduction in rank or

suspension without pay has been proposed for that respondent, or

(b) in any other case, the commissioner determines that there are grounds to
believe that a public hearing is necessary in the public interest.

(4) The commissioner may arrange a public hearing without a request from either
a complainant or respondent if the commissioner considers that there are grounds to
believe that the public hearing is necessary in the public interest.

(5) Indeciding whether a public hearing is necessary in the public interest, the
commissioner must consider all relevant factors including, without limitation, the
following factors:

(a) the seriousness of the complaint;

(b) the seriousness of the harm alleged to have been suffered by the
complainant;

(c) whether there is a reasonable prospect that a public hearing would assist
in ascertaining the truth;

(d) whether an arguable case can be made that
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(i)  there was a flaw in the investigation,

(i) the disciplinary or corrective measures proposed are inappropriate
or inadequate, or

(ii1) the discipline authority's interpretation of the Code of Professional
Conduct was incorrect;

(e) whether a hearing is necessary to preserve or restore public confidence
in the complaint process or in the police.

(6)  Subject to any investigation order the commissioner is authorized to make
under this Act, the commissioner who receives a request to arrange a public hearing,
other than a request under subsection (3)(a), must make a decision regarding
whether to arrange a public hearing:

(a) within 90 business days of receiving the complainant’s request for a
public hearing and the full unedited record of the proceedings, including
the final investigation report, or

(b) where no request has been made to hold a public hearing, within 120
business days from receiving the full edited record of the proceedings,
including the final investigation report.

(7)  Despite subsection (6), the commissioner may reopen any decision not to hold
a public hearing and may order a public hearing if the commissioner is satisfied that
new or additional information warrants a public hearing.

(8)  Within 10 business days after making a decision to arrange or to refuse to
arrange a public hearing under this section, the commissioner must notify the
discipline authority, complainant and respondent of that decision.

(9)  Where the commissioner decides to arrange a public hearing at the request of
a complainant or on his own motion, he shall provide the persons listed in
subsection (8) with a document that summarizes the issues and sections of the Code
of Professional Conduct Regulation that are relevant to the alleged discipline
defaults.

(10) The commissioner shall provide reasons for refusing to order a public hearing.
(11) The commissioner may, at any time after he orders a public hearing under

subsection (3)(b) or (4) or under section 44 (7), withdraw and cancel the public
hearing, with reasons.

39



(12) A respondent who has requested and obtained a public hearing as of right or
by order of the commissioner may withdraw his request and ask the commissioner
to cancel the public hearing.

(13) If the commissioner cancels a public hearing under subsection (12), the
respondent is deemed to have accepted and findings and discipline proposed by the
discipline authority.

(14) The commissioner must cancel a public hearing upon application by the
respondent under subsection (12) unless the commissioner concludes that the public
interest requires the continuation of the public hearing.

Ordering public hearings

38(1) Public hearings respecting the disposition, proposed by a discipline
authority, of a public trust complaint must be conducted before an adjudicator.

(2) If the commissioner arranges a public hearing under section 37 or orders a
public hearing under section 44 (7),

(a) the commissioner must request the Chief Justice of the Supreme Court,
the Chief Justice of the Court of Appeal, the Chief Judge of the
Provincial Court, or their respective designates, to appoint a justice or
judge, or a retired justice or judge, to preside as an adjudicator at the
public hearing, and

(b) the adjudicator appointed must arrange and set the earliest practicable
date or dates for that public hearing.

(3) Subject to subsection (4), at least 15 business days before the scheduled date
for a public hearing or continuation, the commissioner must serve the respondent,
complainant and discipline authority with written notice of the date, time and place
of the hearing.

(4) If, after reasonable effort, service cannot be effected on a complainant under
subsection (3), the commissioner may provide the notice referred to in that
subsection by registered mail to the complainant's last address known to, or on
record with, the commissioner.

(5) Where an adjudicator appointed under subsection (2) is unable for any reason
to continue or complete a public hearing, the commissioner must follow the process
in subsection (2) and request that a new adjudicator be appointed.

(6) A new adjudicator appointed under subsection (5) shall review the transcripts

and evidence, and continue the hearing unless the adjudicator determines that it
would be impossible to conduct a proper adjudication without rehearing some or all
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of the evidence, in which case the adjudicator shall take steps as are necessary and
convenient to do so.

Public hearing procedures

39(1) In this section, "commissioner’s counsel" means counsel appointed and
instructed by the commissioner under subsection (2), or the commissioner
personally.

(2) The commissioner may appoint

(a) counsel to present to an adjudicator the case relative to the alleged
discipline defaults respecting a public trust complaint,

(b) aregistrar to assist the adjudicator by acting as public hearing clerk to
perform all registry functions pertaining to the public hearing and any
pre-hearing conference.

(3)  Without limiting the commissioner’s other powers conferred under this Act,
the commissioner or commissioner’s counsel may, in preparation for a public
hearing, undertake any such inquiries or investigations as considered necessary to
properly present the case as required under subsection (2).

(4) Subject to this section and subject to any public hearing rules issued under this
Act, the adjudicator may give such hearing and pre-hearing directions, and may
make such hearing and pre-hearing orders, as will ensure the fair, timely and
effective conduct of the public hearing.

(5) For the purpose of a public hearing, commissioner’s counsel may

(a) call and cross-examine any witness who, in the opinion of
commissioner’s counsel, has relevant evidence to give, whether or not
the witness was called by commissioner’s counsel and whether or not
that witness was interviewed during the original investigation,

(b) introduce into evidence any record, including, without limitation, any
record of the proceedings concerning the complaint up to the date of the
hearing, but excluding information relative to an informal settlement
process

(c) advance written and oral submissions.

(6) For the purpose of a public hearing, the respondent may

(a) Dbe represented by legal counsel or an agent.
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(b) call or cross-examine witnesses,

(c) introduce into evidence any record excluding evidence relative to an
informal settlement process; and

(d) advance written and oral submissions.

(7)  For the purpose of public hearing, a complainant has the right to make oral or
written submissions with regard to discipline default and penalty after all the
evidence is called, but has no right to call or cross-examine witnesses or participate
in the development of any statement of agreed fact unless and to the extent that the
adjudicator concludes that such participation, on the terms and conditions the
adjudicator imposes, is necessary to ascertain the truth.

(8)  On application by a complainant, an adjudicator may order commissioner’s
counsel to make such disclosure to the complainant at the time and to the extent that
the adjudicator considers necessary for the complainant to effectively participate in
the public hearing under subsection (7), and subject to any terms and conditions
deemed appropriate to protect the confidentiality and use of the information
disclosed.

(9) Despite subsection (8), a complainant whose participation is limited to making
oral or written submissions after all the evidence is called is entitled to disclosure
only of copies of documentary evidence that are admitted as evidence in the public
hearing.

(10) For the purpose of a public hearing, an adjudicator may confer intervenor
status on any person where the adjudicator is satisfied that the person has a
legitimate interest in the hearing and can make a valuable contribution to its
outcome, but no intervenor may be granted leave to participate in the evidentiary
portion of the hearing.

(11) A public hearing must be open to the public unless, on the application of the
complainant or respondent, the adjudicator orders that in order to protect a
substantial and compelling privacy interest of one or more of the persons attending
the hearing, it is necessary to order:

(a) apublication ban, or

(b) that some or all of the hearing be held in private or in the absence of one
or more parties.

(12) The adjudicator may direct that all or part of the evidence of a witness or
documentary evidence be received in confidence to the exclusion of a party or
parties, on terms the adjudicator considers necessary, if the adjudicator is of the
opinion that the nature of the information or documents requires that direction to:
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(a) protect the safety of a witness,

(b) to protect the disclosure of investigative techniques or the identity of an
undercover officer,

(c) to protect information regarding organized crime or national security, or
(d) to ensure the proper administration of justice.

(13) The adjudicator must decide whether each alleged discipline default
respecting the complaint has been proved on the civil standard of proof and may do
one or more of the following:

(a) find that all, part or none of the alleged discipline default has been
proved on the civil standard of proof;

(b) 1impose any disciplinary or corrective measures that may be imposed by
a discipline authority;

(c) affirm, increase or reduce the disciplinary or corrective measures
proposed by the discipline authority.

(14) The adjudicator shall not make a decision regarding whether or not
disciplinary or corrective measures should be imposed on a respondent without first
giving the parties an opportunity to be heard.

(15) Within 10 business days after reaching a decision under subsection (13) or
(14), the adjudicator must provide notice of that decision to the office of the
commissioner, who shall in turn distribute those reasons to the parties to the public
hearing and the discipline authority.

(16) In conducting a public hearing, the adjudicator has the protections, privileges
and powers of a commissioner under sections 12, 15 and 16 of the Inquiry Act.

(17) The cost of a public hearing incurred by the commissioner under this section
shall be paid by the Minister of Finance out of the Consolidated Revenue Fund.

Fitness of respondent

39.1(1) Without limiting subsection 39 (3), an adjudicator may, on application by
commissioner’s counsel, the respondent, or on its own motion, order an assessment
of the mental or physical condition of a respondent, if the adjudicator has
reasonable grounds to believe that such evidence is necessary to determine whether
the respondent is fit to testify or participate in a public hearing.
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(2) A respondent is unfit to testify or participate in a public hearing process if the
respondent is:

(a) mentally unable to understand the nature and object of the proceedings
or to communicate with counsel, or

(b) physically unable to participate in the proceeding without causing a
grave risk to life or health.

(3) An assessment order under subsection (1):

(a) shall be carried out by a psychiatrist from the Forensic Psychiatric
Services Commission, if the assessment is for mental fitness;

(b) may be carried out by a physician approved by the adjudicator if the
fitness assessment arises from a physical ailment;

(c) shall not include a provision that the respondent be detained for purposes
of the assessment; and

(d) shall specify the period during which the assessment order is in force,
which period shall not exceed 30 business days unless there are
compelling circumstances.

(4) A public hearing is suspended if the adjudicator finds that the respondent is
unfit to participate in the hearing.

(5) A hearing that is suspended under subsection (4) and that is not withdrawn by

the commissioner must be reviewed by an adjudicator within 12 months from the

adjudicator’s finding of unfitness to determine whether the hearing should continue.
Compellability

40(1) A respondent can be compelled by order of the discipline authority to give

oral evidence or produce documents, or both, to an investigating officer, or to the

discipline authority at a discipline proceeding.

(2) A respondent can be compelled by order of an adjudicator to give oral
evidence or produce documents, or both, at a public hearing.

(3) Despite subsections (1) and (2), a respondent cannot be compelled to give
evidence that is protected by the law of privilege.

(4) Evidence given by a respondent under compulsion during an investigation, at
a discipline proceeding or a public hearing is privileged and must not be admitted in
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any civil proceeding outside this Act involving the respondent or the respondent’s
employer.

(5) Nothing in this Act limits the rights of any person to the protection provided
by the Canadian Charter of Rights and Freedoms against the use of voluntary or
compelled statements in criminal or quasi-criminal proceedings.

Appeal of adjudicator’s decision

41(1) The commissioner, a respondent, or a complainant may, with leave of a
justice of the Court of Appeal, appeal the final decision of an adjudicator under
section 39 to the Court of Appeal on a question of law.

(2) Technical errors as to form, failure to file or give notice on time and other
procedural errors of a minor nature do not go to jurisdiction and may not be
appealed to the Court of Appeal on any ground, unless the error prejudiced a fair
determination of the issues at a public hearing.

Part 5 — Service or Policy Complaints
Service or policy complaints

42(1) Within 10 business days after making or confirming a characterization of a
complainant's complaint as a service or policy complaint under section 16 (6), the
commissioner must send a copy of the record of complaint to the board having
authority over the municipal police department in respect of which the complaint is
made.

(2) A discipline authority or an adjudicator who, while considering a conduct
complaint, determines that the complaint also includes a service or policy complaint
must, within 15 business days after that determination, notify the following of that
determination:

(a) the board having authority over the municipal police department to
which the complaint relates;

(b) the commissioner.

(3) If, in reviewing a complainant's complaint, the commissioner concludes that
the complaint includes a service or policy complaint, the commissioner must notify
the chief constable and the board having authority over the municipal police
department to which the complaint relates, and the commissioner may include in the
notice any recommendations to the board that the commissioner considers advisable.
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(4) A police officer may not make a service or policy complaint where the subject
matter of the complaint is grievable under any collective agreement that is
applicable to the officer.

Investigation of service or policy complaints

43(1) On receiving a copy of the record of complaint under section 42 (1) or a
notice of a service or policy complaint under section 42 (2) or (3), the board having
authority over the municipal police department to which the complaint relates must
promptly do one or more of the following:

(a) request the chief constable of the municipal police department in respect
of which the complaint is made to investigate and report on the
complaint;

(b) initiate a study, concerning the complaint, with or without the assistance
of the director, the Ministry of Attorney General or another public body;

(c) initiate an investigation into the complaint;
(d) dismiss the complaint with reasons;

(e) take any other course of action the board considers necessary to respond
adequately to the complaint.

(2)  The commissioner may recommend that the board initiate an investigation
into a service or policy complaint if the board does not choose to do so under
subsection (1).

(3)  Within 30 days after initiating an action under subsection (1), the board must
notify the complainant, the director and the commissioner regarding the course of
action that is being taken.

(4) The commissioner may request a status report from the board regarding the
progress of an investigation or study concerning a service or policy complaint, and
the commissioner must forward to the complainant a copy of any report the
commissioner receives in response to that request.

(5) Atthe conclusion of an investigation or study under this section, the board
must send to the complainant, the director, the chief constable and the commissioner

(a) an explanation of the course of action decided on under subsection (1) in
respect of the service or policy complained of, and

(b) adetailed summary of the results of any investigation or study
undertaken under subsection (1).
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(6) A complainant who is dissatisfied with the board's decisions as disclosed
under subsection (5) may, within 30 business days of receiving those decisions, ask
the commissioner to review the decisions

(7)  Where a complainant makes a request to the commissioner under subsection
(6), the commissioner must complete his review and respond to the request no later
than 120 business days from the date it was received.

(8)  Whether or not a complainant has asked for a review under subsection (6), the
commissioner may review the decisions of a board under this section and may, no
later than 120 business days from the date the commissioner received the board’s
decision, recommend to the board further investigation, study, courses of action or
changes to service or policy.

(9) The commissioner must include in the police complaint commissioner's
annual report any recommendations made to boards under subsection (7) and may
comment on the responses received, if any.

(10) Despite anything in this section, the commissioner may

(a) recommend that the director exercise one or more of the director's
functions under this Act, or

(b) recommend that the Attorney General initiate an inquiry under the
Inquiry Act.

Part 6 — Internal Discipline Complaints
Internal discipline complaints

44(1) For the purposes of internal discipline complaints, the discipline authority
must establish procedures, not inconsistent with this Act, for imposing all
disciplinary and corrective measures for those complaints.
(2)  The procedures established under subsection (1) take effect after

(a) acopy of the procedures is filed with the commissioner, and

(b) the board having authority over the municipal police department with

respect to which the procedures are established approves of the

procedures.

(3) For the purpose of internal discipline complaints, the discipline authority, the
board and any arbitrator that may be appointed under the grievance procedure of the
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collective agreement may use, but are not restricted by, the Code of Professional
Conduct

(a) to determine standards against which the conduct of an officer may be
judged, and

(b) to impose disciplinary or corrective measures.
(4)  The discipline authority must provide the commissioner with a copy of

(a) any recommendation on disciplinary or corrective measures arising from
an internal discipline complaint, and

(b) the final decision reached by the discipline authority, by the board or by
an arbitrator respecting an internal discipline complaint.

(5) Onrequest of the commissioner, a discipline authority must provide any
additional information about an internal discipline complaint that is in the
possession or control of the municipal police department to which the complaint
relates.

(6) If the commissioner concludes on the basis of information received that an
internal discipline complaint should be dealt with as a public trust complaint, the
commissioner may order a further investigation, a public hearing or both.

(7)  Whether or not an act or omission of an officer is a disciplinary default, the
discipline authority may determine any issues of competence and suitability to
perform police duties that arise out of that act or omission, whether or not a
complaint is lodged in respect of that act or omission.

(8)  Despite anything in this Act, the police complaint commissioner may, on

application by a discipline authority, order that a complaint or matter that meets the
definition of public trust be processed as an internal discipline complaint.

Part 7 — General

Multiple complaints

45(1) In this section, "compound complaint" means a record of complaint made
under section 15 that is comprised of 2 or more of the following components:

(a) a public trust complaint against an officer;

(b) an internal discipline complaint against an officer;
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(c) aservice or policy complaint.

(2) Each component of a compound complaint must be processed as a separate
complaint under Part 3 and whichever of Part 4, 5 and 6 is applicable to that
component.

Criminal prosecutions and civil remedies not prohibited
46(1) Nothing in this Act or the regulations prohibits
(a) civil or criminal proceedings against a respondent, or

(b) proceedings under the Labour Relations Code as to the interpretation,
application or operation of a collective agreement.

(2) A decision by Crown counsel not to commence or proceed with criminal
charges does not prohibit proceedings under this Act.

(3) This Act applies despite any actual or potential criminal charges arising out of
the same facts and circumstances and despite any acquittal, conviction or other
outcome pertaining to those charges.

(4) The commissioner may order that proceedings under this Act are suspended
for any reason related to the commencement, or potential commencement, of
criminal proceedings in which a respondent officer may be involved as an accused

or a witness.

(5) The period of the suspension of proceedings must not be counted for the
purpose of proceedings under this Act.

(6) Where proceedings are suspended under subsection (4), the commissioner
shall notify the discipline authority, respondent and complainant:

(a) of the date of commencement of the suspension, and

(b) ofthe date that the suspension has terminated.

Oral complaints by the public

47(1) Where a chief constable or the commissioner receives an oral complaint
from a person other than an officer, the chief constable or the police complainant
commissioner may, if satisfied that the report or complaint is a public trust matter
and that it is in the public interest to do so, do any or all of the following:

(a) order that the complaint be reduced to writing and that it be
characterized and investigated as a public trust complaint,
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(b) 1issue terms of reference and procedural directives for the investigation,
including directions regarding confidentiality under section 48 if the
complaint is made in confidence, and

(c) disclose to the complainant such information as a complainant would
otherwise be entitled to if a written complaint had been made.

Complaints made in confidence

48(1) Officers are entitled to report to the commissioner the alleged misconduct of
any other officer, including the alleged misconduct of a chief constable or a deputy
chief constable, if the conduct in question could be the subject matter for a public
trust complaint or an internal discipline complaint.

(2) A person who is not an officer may, in submitting a complaint under section
15 or section 47, request that the complaint be kept in confidence and, in that event,
subsection (3) to (8) of this section apply as if the complaint were a report made
under subsection (1) of this section.

(3) A report under this section may be made orally or in writing to the
commissioner and, subject to subsection (7), may be made in confidence and
without attribution as to source.

(4)  Subject to subsection (7), an oral or written statement to the commissioner,
made under conditions of confidentiality, must not be released or revealed to any
other body or person in a manner that is likely to identify the person who made the
statement, unless the person consents to the release or revelation.

(5) A record of a report or of any of the allegations constituting a report made in
confidence under this section is inadmissible as evidence at any discipline
proceeding or court proceeding without the consent of the person who made the
report.

(6) If a person, including an officer, makes a report in confidence under this section
about a public trust matter:

(a) the matter must be processed as a public trust complaint unless
otherwise ordered by the commissioner, and

(b) the person who made the report does not have any rights afforded to
complaints in the public trust process unless and to the extent granted by

the commissioner.

(7)  The commissioner may
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(a) report to Crown counsel any allegations constituting a report made in
confidence under this section, and

(b) order a discipline authority to conduct an investigation into the
allegations constituting a report made in confidence under this section
and, in that event, the discipline authority must take steps that are
practical in the circumstances to investigate the complaint.

(8) Nothing in this section

(a) prohibits Crown counsel from proceeding with criminal charges against
a respondent, or

(b) limits or excuses an officer's duty to make a statement for or to testify in
an investigation, discipline proceeding, public hearing or inquiry that is
conducted or held in relation to another officer under this Act.

Harassment prohibited
49(1) A person who makes a report about the conduct of an officer or submits a
complaint under this Act must not be harassed, intimidated or retaliated against for
making that report or submitting that complaint.
(2) A person who, contrary to subsection (1), harasses, intimidates or retaliates
against a person who makes a report or submits a complaint under subsection (1)
commits an offence and is liable, upon conviction, to pay a fine not exceeding
$50,000.

Service record of discipline
50(1) The service record of discipline of a respondent must record the complaint
dispositions in respect of all complaints against the respondent whether processed as
public trust complaints or as internal discipline complaints.
(2) The service record of discipline of a respondent must be kept by the discipline
authority in a secure place separate from the respondent's personnel file and the
service record of discipline, without the discipline authority's authorization or the
respondent's consent, may be disclosed only to the following persons:

(a) the respondent;

(b) the discipline authority;

(c) the commissioner;

(d) an adjudicator;
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(e) ifthe respondent is a member of a police union, an arbitrator appointed
under the collective agreement.

(3) Ifadisciplinary or corrective measure is imposed on or agreed to by a
respondent, and the measure includes treatment, counselling or some other program,
the respondent's service record of discipline must be updated by the discipline
authority to indicate whether the treatment, counselling or other program was
completed.

(4) Despite subsections (1)-(3), a discipline authority may expunge a complaint
disposition from a respondent’s service record only in accordance with any
regulations.

(5) A complaint disposition that has been expunged from a respondent’s service
record shall not be expunged from the respondent’s personnel file.

(6) Nothing in this section precludes the internal use of a service record of
discipline for non-disciplinary action, including, without limitation, promotion,
transfer and reassignment

Appointment of representative for complainants

51(1) Subject to subsection (3), the commissioner may appoint a representative for
a complainant as follows:

(a) if the complainant is under 19 years of age, a parent or legal guardian or,
if no parent or legal guardian is available or willing to act, a responsible
adult;

(b) if the commissioner considers that the complainant is unable to assert his
or her rights under this Act because of physical or mental disability, an
adult of the complainant's choice or, if no such adult is identifiable,
available or willing to act, a responsible adult;

(c) if'the complainant dies after lodging a complaint, the administrator or
executor of the estate of the complainant or, if no administrator or

executor is available or willing to act, a responsible adult.

(2) A representative appointed under subsection (1) has all of the rights and
responsibilities available to a competent adult complainant under this Act.

(3) In deciding whether to appoint a representative under this section, the
commissioner must consider
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(a) whether the complainant is capable of exercising the rights available to a
complainant under this Part without the assistance of a representative,
and

(b) the wishes of the complainant.
Freedom of Information and Protection of Privacy Act does not apply

52 Except as provided by this Act, the Freedom of Information and Protection of
Privacy Act does not apply to any record that

(a) arises out of or is otherwise related to investigating a discipline default
or making, submitting or processing of a conduct complaint under this
Part, and

(b) is created on or after an investigation is underway or a conduct
complaint is made.

No fault inquiry

53(1) Where the commissioner determines that it is in the public interest to
arrange an efficient inquiry without findings of disciplinary default against
individual officers, the commissioner may issue terms of reference and order a no
fault inquiry.

(2) Terms of reference under subsection (1) must include a time limit for the
completion of the hearing, which must be no later than 120 business days from the
date the terms of reference are issued.

(3) An adjudicator may not delay or adjourn a hearing under this section solely on
the grounds that a witness wishes to have legal counsel present.

(4)  An inquiry under this section is to be conducted by an adjudicator, and section
39 of this Act applies to the appointment of the adjudicator.

(5) An adjudicator is conducting an inquiry under this section has all the powers
of a commissioner under ss. 12, 15 and 16 of the Inquiry Act.

(6)  The role of commission counsel at an inquiry under this section is non-
partisan, and is to assist the adjudicator by tendering such documents and calling
such witnesses as may best assist the adjudicator in carrying out his terms of
reference in an efficient and fair manner.

(7)  An adjudicator conducting an inquiry under this section may make findings of

fact and may make recommendations of a preventative or remedial nature, designed
to improve the quality of policing, but an adjudicator may not draw any conclusion
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that an individual police officer committed a criminal act, an act for which the
officer would be liable in a civil action, or a discipline default under this Act.

(8)  An adjudicator must conduct all hearings in public and must issue his or her
report publicly within 30 business days of completing the inquiry.

(9) Evidence tendered at a public hearing is absolutely privileged and may not be
used against a person in any civil or criminal proceeding, including a proceeding
under this Act.

(10) The costs of hearing under this section shall be paid out of the consolidated
revenue fund.

Privative clause and reconsideration

54(1) Every decision of the commissioner under this Act is final, binding and
conclusive, and except for jurisdictional questions, must not disturbed by a court
unless the decision is patently unreasonable.

(2) Despite subsection (1), the police complaint commissioner may reopen and
reconsider any decision he has rendered under this Act based on new information.

Regulations

55(1) The Lieutenant Governor in Council may make regulations referred to in
section 41 of the Interpretation Act.

(2)  Without limiting subsection (1), the Lieutenant Governor in Council may
make regulations as follows:

(a) developing procedures for handling complaints from members of the
public against a class of officer;

(b) identifying any class or category of officers to whom this Act applies in
whole or in part, and for that purpose to identify persons, who by name
or position, who constitute the discipline authority where the officer
subject to this Act is not an officer respecting whom a chief constable
exercises command authority;

(c) providing for the creation of a rules committee to make rules governing
the practice and procedure to be followed at public hearings, as defined

in section 39;

(d) prescribing a code of conduct applicable to a class of officers, for the
purposes of
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(e)

®

(i)  this Act or any disciplinary matter, and

(i) establishing guidelines concerning appropriate disciplinary or
corrective measures for officers of that class;

prescribing the circumstances in which a discipline default may be
expunged from a police officer’s service record;

making all or any part of Part 9 applicable, with any modifications that
the minister considers necessary or advisable, to a class of officers, other
than municipal constables;

(3)  For the purposes of regulations under subsections (2) and (5), the Solicitor
General may make regulations prescribing classes of officers and the classifications
may be based on the different ranks, duties or functions of different officers, the
different employers of different officers, the different nature of policing or law
enforcement services provided by different officers, or on the following classes of
officers under this Act:

(a)
(b)
(©)
(d)
(©)
)
(2

provincial constable;
special provincial constable;
designated constable;
municipal constable;

special municipal constable;
auxiliary constable;

enforcement officer.

(4) A regulation under subsection (2) (b), (p), (q), (t) or (u) or subsection (5) may
prescribe different regulations for different classes of officers.

Transitional

[to be developed]

okosk ok
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